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40 Fountain Street

Providence, RI 02903
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NOTICE OF OPEN MEETING

AGENDA
15t Meeting
DATE: Tuesday, January 12, 2021
TIME: 9:00 a.m.
TO ATTEND: Pursuant to Governor Gina Raimondo’s Executive Order No. 20-46, as

extended by No. 21-01, this meeting will not be conducted in-person at the
Rhode Island Ethics Commission. Rather, it will be conducted remotely in
Zoom webinar format in order to minimize any possible transmission of
COVID-19. Any member of the public who wishes to attend and view this
video meeting may do so by:
e Clicking this link to join the webinar:
https://us02web.zoom.us/i/85266652060
and using Webinar ID: 852 6665 2060
¢  Or using iPhone one-tap US:
o +16465588656,,85266652060# or
o +13017158592,,85266652060#
¢  Or by Telephone, Dial (for higher quality, dial a number based on your
current location) US:
o +1646 558 8656 or
+1 301 715 8592 or
+1 312 626 6799 or
+1 669 900 9128 or
+1 253 215 8782 or
+1 346 248 7799 or
833 548 0276 (Toll Free) or
833 548 0282 (Toll Free) or
877 853 5247 (Toll Free) or
o 888 788 0099 (Toll Free)
o International numbers available:
https://us02web.zoom.us/u/keoP4hYW4X
Webinar ID: 852 6665 2060
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Call to Order.

Discussion of Remote Meeting Format; Identifying and Troubleshooting any Remote
Meeting Issues.

Motion to approve minutes of Open Session held on December 8, 2020.

Director’s Report: Status report and updates regarding:

a.)

Discussion of impact of COVID-19 crisis on Ethics Commission operations and
staffing;

Complaints and investigations pending;

Advisory opinions pending;

Access to Public Records Act requests since last meeting;

Financial Disclosure, update on 2019 and 2020 filing years.

Advisory Opinions (petitioners may participate remotely):

a.)

b.)

d)

Michael W. Favicchio, a former member of the Cranston City Council, who is
privately self-employed as an attorney, requests an advisory opinion regarding
whether the Code of Ethics prohibits him from representing clients before the
Cranston Probate Court within one year from the date of his official severance
from the Cranston City Council.

The Board of Commissioners for the Lime Rock Fire Department, by and through
its chairperson, requests an advisory opinion regarding: (i) whether three
commissioners who have family members employed by the Fire Department may
participate in the decision to accept or reject, as a whole, a collective bargaining
agreement addressing the employment of their family members; and (ii) whether
the same three commissioners may, pursuant to the Rule of Necessity, participate
in the negotiation of said collective bargaining agreement.

Jessica Leah DeMartino, the Director of Social Services in the Town of Exeter,
requests an advisory opinion regarding what limitations, if any, the Code of Ethics
places upon her in performing her public duties, given that she is privately
employed as a grant writer for the Rhode Island Center Assisting Those in Need,
a food pantry located in the Town of Charlestown.

Timothy Walsh, the Chief of the Lime Rock Fire Department, requests an
advisory opinion regarding whether the Code of Ethics prohibits him from
continuing to advise the Chairperson of the Board of Commissioners for the Lime
Rock Fire Department concerning the negotiation of a collective bargaining
agreement addressing the employment of the firefighters within the Fire
Department, given that a firefighter within the Fire Department became the
Petitioner’s son-in-law in November of 2020.




£)

g.)

h.)

Timothy Walsh (2), the Chief of the Lime Rock Fire Department, requests an
advisory opinion regarding whether the proposed alternate supervisory chain of
command is sufficient to insulate the Petitioner from conflicts of interest, given
that his son-in-law is employed as a firefighter within the Fire Department.

Richard Keene, a member of the North Smithfield Planning Board, requests an
advisory opinion regarding whether the Code of Ethics prohibits him from
participation in the Planning Board’s discussions and vote relative to a particular
solar project application, given that representatives of the North Smithfield
Heritage Association (“NSHA?”), a private non-profit organization, of which he
serves as a member of the Board of Directors and as its President, have provided,
and are likely to provide again, public comment on the application during public
hearings of the Planning Board.

Erica Vieira, the Administrative and Payroll Clerk for the Johnston Police
Department, requests an advisory opinion regarding what restrictions, if any, the
Code of Ethics places upon her, given that her spouse is the Deputy Chief of the
Johnston Police Department.

Walter B. Mahony III, a member of the Charlestown Planning Commission, an
advisory opinion regarding whether the Code of Ethics prohibits him from
participating in the Planning Commission’s discussions and voting relative to
applications associated with a proposed subdivision to be located on land that
partially abuts a road owned by a private homeowners’ association to which the
Petitioner belongs.

New Business proposed for future Commission agendas and general comments from the
Commission.

Motion to go into Executive Session, to wit:

a.)

b.)

Motion to approve minutes of Executive Session held on December 8, 2020,
pursuant to R.I. Gen. Laws § 42-46-5(a)(2) & (4).

Motion to return to Open Session.

NOTE ON REPORTING OQUT OF ACTIONS TAKEN IN EXECUTIVE
SESSION: After the Commission votes to go into Executive Session, the
Open Session Zoom meeting will temporarily close and viewers will not be
able to join the Executive Session which is being held in a separate Zoom
meeting. At the conclusion of the Executive Session, which has no set
duration, the Commission will reconvene in the Open Session meeting
solely for the purpose of reporting out any actions taken in Executive
Session and sealing the executive session minutes. You may rejoin the




Open Session by following the same instructions on Page 1 of this agenda
that you followed to join the original Open Session meeting. If you
attempt to rejoin the Open Session Zoom meeting while the Executive
Session portion is occurring, you will see a message that the meeting host
is in another meeting. Eventually, once the Executive Session meeting
concludes, the host will reconvene the Open Session meeting and you will
be able to view the Commission Chair report out any actions taken in
Executive Session. Alternatively, it may be more convenient for you to
view a written report of any actions taken in Executive Session by visiting
our website (https://ethics.ri.gov/) later in the day.

8. Report on actions taken in Executive Session.

9. Motion to adjourn.

ANYONE WISHING TO ATTEND THIS MEETING WHO MAY HAVE SPECIAL NEEDS
FOR ACCESS OR SERVICES SUCH AS A SIGN LANGUAGE INTERPRETER, PLEASE
CONTACT THE COMMISSION BY TELEPHONE AT 222-3790, 48 HOURS IN ADVANCE
OF THE SCHEDULED MEETING. THE COMMISSION ALSO MAY BE CONTACTED
THROUGH RHODE ISLAND RELAY, A TELECOMMUNICATIONS RELAY SERVICE,
AT 1-800-RI5-5555.

Posted on January 7, 2021




RHODE ISLAND ETHICS COMMISSION

Draft Advisory Opinion

Hearing Date: January 12, 2021

Re: Michael W. Favicchio

QUESTION PRESENTED:

The Petitioner, a former member of the Cransfi ity Council, a mummpal elected position, who
is privately self-employed as an attorney,. requests an advisory-opinion regardmg whether the Code
of Ethics prohibits him from representing clients before the: Cranston Probate ~C0urt within one
year from the date of his official sey réns| g

RESPONSE:

'his official severance from the City Council, based upon the
.aws § 36-14-5(e)(4) for matters of public record in a court of law.

expiration of one year follow
exception set forth in R. L'

The Code of Ethics strictly prohibits a public official from representing himself, or another person,
before a state or municipal agency of which he is a member, by which he is employed, or for which
he is the appointing authority. Section 36-14-5(e)(1)&(2) (“Section 5(e)”); Commission
Regulation 520-RICR-00-00-1.1.4(A)(1)&(2) Representing Oneself or Others, Defined (36-14-
5016) (“Regulation 1.1.4™). These prohibitions continue while the official remains in office and

! The Petitioner states that he could not seek reelection in 2020 due to ten-year term limits instituted in Cranston.

2 The Petitioner explains that, although the City Council has appointing authority for the Probate Court, he expects
that the Probate Judge before whom he would appear will have been appointed by the new City Council that was
sworn in on January 4, 2021.



for a period of one year thereafter; however, section 5(e)(4) states that “this prohibition shall not
pertain to a matter of public record in a court of law.”

In prior advisory opinions, the Ethics Commission has recognized that the one-year waiting period
set forth in section 5(¢)(4) does not extend to individuals who wish to represent clients, within one
year from the date of their official severance from public service, when such representation
pertains to matters of public record in a court of law. More specifically, the Ethics Commission
has consistently opined that probate courts are courts of public record and have allowed petitioners
to represent clients before probate courts within one year of leaving public office. See A.O.2015-
1 (opining that a former member of the East Providence Crry Council and other members of his
law firm were not prohibited by the Code of Ethics from.fepresenting clients before the East
Providence Probate Court or the East Providence Municipal Court within one year from the date
of the petitioner’s official severance from the City Couﬁ’é “duse such representation pertained
to matters of public record in a court of law and: there ore, Were, not subject to the one-year
probationary period); A.O. 2009-36 (opining that’ a former Coventlgy_,Probate Court Judge could
represent clients before the Coventry Probate: ourt within one yeat from his termination from
service as Probate Court Judge because the Coventry Probate Court is a':'court of public record);
A.0.2002-9 (opining that a former Woonsocket Pr@bate Cou ‘udge could reprggpnt clients before
the Woonsocket Probate Court i immy §

is a court of public record).

Code Citations:
§ 36-14-5(e)
520-RICR-00-00-1.1.4 Representing Oneself or Others, Defined (36-14-5016)

Related Advisory Opinions:
A.O. 2015-1

A.0.2009-36

A.O. 2002-9




Keywords:
Private Employment

Revolving Door




RHODE ISLAND ETHICS COMMISSION

Draft Advisory Opinion
Hearing Date: January 12, 2021

Re: Board of Commissioners, Lime Rock Fire Department

QUESTION PRESENTED:

The Board of Commissioners for the Lime Rock Fire D‘: :
requests an advisory op1n1on regarding: (i) wh

participate in the d
addressing the empl
may not, pursuant to
bargaining agreement.

commissioners are electedto fi Sfear terms by a majority vote of the electorate at annual meetings
of the Lime Rock Fire District:” He explains that the terms are staggered so that one term expires
each year, requiring the election of one new commissioner annually, and that a commissioner may
serve two consecutive terms.

The Chair states that three (3) of the current five (5) commissioners have relatives who are
firefighters in the Fire Department. Specifically, he represents that: Commissioner Arthur Jacques
(“Commissioner Jacques”™), who was elected to the Board in 2016, is the father of a firefighter;
Commissioner Ryan P. Drugan (“Commissioner Drugan”), who was elected to the Board in 2020,
is the brother-in-law of a firefighter; and Commissioner Joseph Nadro (“Commissioner Nadro™),
who was elected to the.-Board in 2019, is the first cousin of a firefighter. The Chair states that



neither he nor the fifth commissioner, Mark Krieger (“Commissioner Krieger”), has a relative who
is a member of the Fire Department.

The Chair represents that members of the Fire Department are currently operating under a CBA
approved in 2015 that was set to expire in 2018. He further represents the he and the Board’s
attorney, with some assistance from Commissioner Krieger, have been negotiating a new CBA
since 2018 that is now near completion. The Chair explains that, sometime before the end of April
of 2021, the Board is expected to participate in a decision to accept or reject, as a whole, the CBA
to which members of the Fire Department, including ﬁreﬁghtgi‘g, will be subject. The Board,
through its Chair, seeks guidance from the Ethics Commission regarding whether Commissioners
Jacques, Drugan, and Nadro may participate in the decisiof ept or reject the CBA as a whole.!
Additionally, the Board seeks guidance from the Ethlce'f ) n regarding whether, under the
Rule of Necessity, Commissioners Jacques, Drugan and/or Nad, ay participate in the final
i1 able to finish negotiating

ctary losg;hor obtain an employment advantage. Regulation
y per n within his [] family” specifically includes “son,”
1n ” Regula‘uon 1.3. 1(A)(2) Regulation 1.3.1(B)(4)(a)

gain or suff
1.3.1B)(1).
“brother-in-law,’

contract or collective bax Whmh addresses or affects the employment, compensation or
benefits of any personxw n his family or a household member. However, Regulation
1.3.1(B)(4)(b) permits a pubhc official to participate in a decision to accept or reject an entire
employee contract or collective bargaining agreement as a whole, provided that the person within
his family or household member is impacted by the contract or agreement as a member of a
significant and definable class of persons, and not individually or to any greater extent than any
other similarly situated member of the class. The basis for allowing such participation is an
assumption that a vote on an entire contract, once negotiated by others, is sufficiently remote from
individual contract issues impacting a family member so as to not constitute a substantial conflict
of interest in violation of the Code of Ethics.

! Commissioners Jacques, Drugan, and Nadro have all separately confirmed their support for this request for an
advisory opinion from the Ethics Commission.



Participation in Collective Bargaining/Employvee Contracts

Regulation 1.3.1(B)(4)(a)’s blanket prohibition against involvement in contract negotiations is
based on an understanding that, during negotiations, the impact of decisions as to individual
components of a contract can be difficult to predict. For that reason, an official’s participation in
a contract issue that is seemingly unrelated to a family member can still have a resulting impact
on other areas of the contract that would directly affect the family member. For example, in
Advisory Opinion 2011-14, the Ethics Commission opined that a member of the Foster-Glocester
Regional School Committee was prohibited by the Code of Ethics from participating in contract
negotiations between the School Committee and the Foster-Gloc: ster Teachers’ Union, given that
her husband was a teacher in the Foster-Glocester Reg10na1 ‘chool District and a member of the
F oster-Glocester Teachers Union. However the ‘pet 1t could participate in the School
ty once negotlated by the School

wever, while prohibited from
employment, Commissioners
d’s dec1s1on to accept or reject the CBA in
Jthough Commissioners Jacques, Drugan and

Rule of Necessity

N
Understanding that Regulation 1.3.1(B)(4)(a) prohibits three (3) of the five (5) commissioners
from participating in the CBA negotiations, the Board inquires as to whether application of the
Rule of Necessity would nevertheless apply to permit their participation. The Ethics Commission
has recognized and permitted a Rule of Necessity exception in matters where recusals inhibit
governmental process, such as where the majority of public body members must recuse themselves
and a resulting failure of a quorum renders the entity unable to act. Public bodies may not, on their
own, invoke the Rule of Necessity. Rather, public bodies are required to seek an advisory opinion
from the Ethics Commission permitting the use of the Rule of Necessity each time conflicts of
interest would inhibit their necessary governmental process. See, e.g., A.O. 2020-5 (opining that



the New Shoreham Town Council could utilize the Rule of Necessity to achieve a quorum of five
(5) members to hear and decide a matter relating to the potential amendment of an ordinance that
would provide for the issuance of municipal permits for the operation of mobile food
establishments in conformance with State law, given that four (4) of the five (5) Town Council
members had conflicts of interest requiring their recusals); A.O. 2008-9 (opining that the
Smithfield Zoning Board of Review could utilize the Rule of Necessity to achieve a quorum of
five (5) members to hear and decide an appeal from a decision of the Planning Board, given that
three (3) of the seven (7) Zoning Board members had conflicts of interest requiring their recusals).
Under the Rule of Necessity, the official or officials determined to have the least conflict may be
permitted to participate so that an important governmental function can be accomplished. See
supra A.O. 2008-9. ‘

In the instant matter, three (3) of the five (5) commissioners.

ave conflicts of interest requiring
the1r recusal from participation in the negouatlon/of ‘the CBA _' )

o:which their relatlves will be

¢ts of mterest on th‘

N

oard’s process of ne

to nego‘aate the CBA For that reason, the
Jacques, Drugan and Nadro would not inhibi

the Board’s attorney, Co
conflicts of interest. S

y situated“Town Council members, for their
rganize a recall, and declining to opine that

Oplnlon is strl l_y\ hmlted 0 the facts stated herein and relates only to the
‘the Rhode Island Code of Ethics. Under the Code of Ethlcs, advisory opinions

on the effect that any: tute, regulation, ordinance, constitutional provision, charter
provision, or canon of p nal ethics may have on this situation.

Code Citations:

§ 36-14-5(a)

§ 36-14-5(d)

§ 36-14-6

§ 36-13-7(a)

520-RICR-00-00-1.3.1 Prohibited Act1v1t1es Nepotism (36-14-5004)



Related Advisory Opinions:
A.0O. 2020-5

A.0.2011-14

A.O. 2010-35

A.0.2008-9

A.O. 2003-61

Keywords:
Collective Bargaining Agreement

Recusal
Rule of Necessity




RHODE ISLAND ETHICS COMMISSION

Draft Advisory Opinion
Hearing Date: January 12, 2021

Re: Jessica Leah DeMartino

QUESTION PRESENTED:

The Petitioner, the Director of Social Services in the T , a municipal elected position,
requests an advisory opinion regarding what limitatios Aode of Ethics places upon her
in performing her pubhc duties, g1ven that she is p vately employedas ant writer for the Rhode
r *of Charlestown.

It is the op1mon of the Rhode Island:f
Services in the Town of Exeter, a

a two-year term as the Director of Social
r “Exeter”). She identifies as her primary

are received by her office, she distributes them
oner states that she will most likely do some grant writing
her_capacity as Director. She represents that she works.

«tha er private capacity, she has been employed part-time since
September of 2020 as a~ writer for the Rhode Island Center Assisting Those in Need
(“RICAN™), a private non-profit agency and food pantry located in the Town of Charlestown
which serves residents throughout South County, including Exeter. She states that RICAN serves
approximately 7,000 people each year, roughly 2% or 140 of whom are Exeter residents. The
Petitioner explains that Exeter has one food pantry, adding that it is run by a local church and is
only open once per month, by appointment.

The Petitioner represents that, when people come to her as Executive Director of Social Services
seeking assistance when the food pantry in Exeter is unavailable to them, she is a resource for
alternatives. She states that she keeps pamphlets in her office identifying area food pantries. The




Petmoner explains that some pamphlets are specific to individual food pantries, including
RICAN,! while other pamphlets identify several area food pantries, also including RICAN. The
Petitioner states that, ultimately, a client will decide which alternative to the food pantry in Exeter
he or she will visit.

The Petitioner descnbes among her duties at RICAN: research writing, and submitting grant
proposals which primarily focus on the issue of food insecurity; to various corporations, private
family donors, and state and federal agencies. She states that the’award of grant funds to RICAN
may depend upon the number of people served by the agenc he Pet1t10ner states that she would

) hi ?etmoner represents that,
to the best of her knowledge, Exeter and RICAN not compete for the same grants addmg that
Exeter has limited grant opportunities. el
because it puts her in touch with peopl

t a conflict of 1nterest exists When it is “reasonably
reater than “conceivably,” but the conflict of interest
sion Regulation 520-RICR-00-00-1.1.5 Reasonable

a public official may Hot accept other employment which would impair her independence of
judgment or require heritordisclose confidential information acquired in the course of her official
duties. Further, a public official is prohibited from using her public position to obtain financial
gain, other than that prov1ded by law, for herself, any person within her family, her business
associate, or any business by which she is employed or which she represents. Section 36-14-5(d).

Here, the Petitioner has represented that opportunities for RICAN to receive grant funding can be
reasonably expected to depend upon the number of people who benefit from RICAN programs,
including Exeter residents who constitute a mere 2% of the 7,000 people RICAN serves annually.

! The Petitioner states that social services offered by RICAN sometimes extend to Christmas gifts and/or assistance
with rent and utilities, but Exeter identifies RICAN solely as an alternative food pantry when the food pantry in Exeter
is unavailable to its residents.

2 The Petitioner explains that, while RICAN might seek funding from certain municipalities in Rhode Island for the
purpose of funding social services, it does not seek money from Exeter because Exeter does not have money available
for such purpose.




Accordingly, based upon the Petitioner’s representations, the application of the relevant provisions
of the Code of Ethics, and consistent with prior advisory opinions issued, it is the opinion of the
Ethics Commission that the Petitioner is prohibited from taking official action in matters that
financially impact her private employer including, but not limited to, directing Exeter residents
who are in need of an alternative to the Exeter food pantry either to or away from RICAN. See
A.O. 2019-28 (opining that a member of the Providence City Council, who in her private capacity
was an attorney, was prohibited from participating in City Council matters that financially
impacted the law firm by which she was employed); A.O. 2018-60 (opining that a member of the
Burrillville Town Council was prohibited from participating in matters that involved or impacted
the non-profit community health center by which she was employed).

However, were RICAN to appear on a list of all food panri avaﬂable to Exeter residents, and be
presented in such a manner that the Petitioner is neith dv‘\jeatmg for nor against a client’s
selection of RICAN as a food pantry, a violation of the Code“o Ethics could be avoided. For
example, were RICAN to be identified as one o alf ood pantries a available to Exeter residents,

either listed alphabetically or by location in pr 1ty to the Petltlone ofﬁce the inclusion of

with her private employment, there is;
impair her independence of udgment ir
the d1sclosure of oonﬁden

ilation, ordmance, constitutional provision, charter
, gal ethics may have on this situation.

Code Citations:
+§ 36-14-5(a)
§ 36-14-5(b)
§ 36-14-5(d)
§ 36-13-7(a)
520-RICR-00-00-1.1.5 Reasonable Foreseeability (36-14-7001)

Related Advisory Opinions:
A.0.2019-28
A.0.2018-60




Keywords:
Conflict of Interest

Private Employment




RHODE ISLAND ETHICS COMMISSION

Draft Advisory Opinion
Hearing Date: January 12, 2021
Re: Timothy Walsh

QUESTION PRESENTED:

The Petitioner, the Chief of the Lime Rock F Department a municipal employee position,
requests an advisory opinion regarding whethe Code of Ethics proh1 “"ts him from continuing
to adv1se the Chalrperson of the Board of Co m1ss1oners for the Lime- Rock Fire Department

the Petitioner’s son-in-law in Nover}i
RESPONSE:

It is the opinion of th

The P'etitioiier is the®
hired in 2015 by its mmissioners (“Board”). He cites among his dut1es as Chief:
responsibility for the safety fthe members of the Fire Department and the taxpayers of the Lime
Rock Fire District, and the day-to-day operations of the Fire Department. The Petitioner states
that the duties of the Board, of which he is not a member, include the exercise of exclusive
authority over the establishment of all terms and conditions within the collective bargaining
agreement (“CBA”) which addresses the employment of the Fire Department’s firefighters
(“firefighters”). He explains that members of the Board have been negotiating a new CBA since
2018 that is now near completion.! The Petitioner further explains that, sometime before the end

! The Petitioner informs that the ﬁreﬁghters are currently operating under a CBA approved in 2015 that was set to
expire in 2018.



of April of 2021, members of the Board are expected to participate in a decision to accept or reject
the CBA as a whole.

The Petitioner represents that, as Chief of the Fire Department, he is not subject to the provisions
of the CBA. He explains that, in anticipation of participation by the Board’s Chairperson (“Chair”)
in negotiating the CBA, the Petitioner had been acting as a consultant to the Chair by identifying
certain day-to-day considerations and concerns of the Fire Department, of which the Chair is
neither a member nor a firefighter, by providing information about which the Chair might not
otherwise have knowledge or access. The Petitioner offers the following examples of matters on
which he advises the Chair concerning the firefighters; ft length; necessary training; the
identification of apparatus chores; and the color and styl of uniforms. The Petitioner specifies
that his advice to the Chair is limited to matters concerning Fire D partment operations only, and
excludes Fire Department finances, be they relate 'to/ refighter compensation or otherwise. The
Petitioner states that all provisions of the CBA, d the Chair will apply to
all firefighters the same way. He further : ’\ates that he has acted ‘a$ axconsultant only and
emphasizes that he does not attend the negotiation sessions, is not act ely involved in the
negotiations, and has no voting authority over the.CBA which will eventually:be presented to
members of the Board for considerati

is official activity. Section 36-14-7(a). A public official has
t of interest exists when it is “reasonably foreseeable,” that is,
“conceivably,” but the conflict of interest is not necessarily
certain to occur. Commii§ Xegulation 520-RICR-00-00-1.1.5 Reasonable Foreseeability (36-
14-7001). A public officialalSo may not use his office for pecuniary gain, other than as provided
by law, for himself, any person within his family, his employer, his business associate, or any
business that he represents. Section 36-14-5(d). Further, the Code of Ethics provides that no
public official shall participate in any matter as part of his public duties if he has reason to believe
or expect that any person within his family will derive a direct monetary gain or suffer a direct
monetary loss as a result. Commission Regulation 520-RICR-00-00-1.3.1(B)(1) Prohibited
Activities - Nepotism (36-14-5004) (“Regulation 1.3.1%). The definition of “any person within [a
public official’s] family” specifically includes “son-in-law.” Regulation 1.3.1(A)(2). Finally, no

2 In recognition of his responsibility to seek approval of an alternate chain of command following his daughter’s
marriage to a firefighter within the Fire Department for which the Petitioner serves as Chief, the Petitioner has
requested a second advisory opinion from the Ethics Commission. That request is also on today’s agenda.

2



person subject to the Code of Ethics is permitted to participate in negotiations relative to an
employee contract or collective bargaining which addresses or affects the employment,
compensation or benefits of any person within his family. Regulation 1.3.1(B)(4)(a).

In order to determine whether the above provisions of the Code of Ethics are implicated, the Ethics
Commission must ascertain whether the Petitioner’s consultations with the Chair constitute
participation in collective bargaining negotiations as prohibited by Regulation 1.3.1(B)(4)(a), and
whether such consultations would result in a direct financial impact upon his son-in-law as
prohibited by Regulation 1.3.1(B)(1). If such a direct financial impact, be it positive or negative,
is not reasonably foreseeable, then the Petitioner is not requlr drby the Code of Ethics to recuse
from further advising the Chair concerning the CBA negotiati s See A.O. 2019-25 (opining that
a member of the Cranston City Council could participate. y Council discussions and voting
relative to a proposed ordinance that would ban the, Use plastic bags by Cranston business
establishments, notwithstanding that the petitioner, owned and | operated a restaurant in Cranston,
given the petitioner’s representations that the proposed ‘ordinance’s barton plastic bags would have

prov1d1ng information re
matters such as firefight;

11 eventua y ' be presented to members of the
e, to the Chair does not rise to the level of

1 hat the Pe‘g oner is not prohibited from contmumg to advise the Board of
Lxme k Fire Department concerning the negotlatlon of a collective

This Draft Opinion is strictly limited to the facts stated herein and relates only to the
application of the Rhode Island Code of Ethics. Under the Code of Ethics, advisory opinions
are based on the representations made by, or on behalf of, a public official or employee and
are not adversarial or investigative proceedings. Finally, this Commission offers no opinion
on the effect that any other statute, regulation, ordinance, constitutional provision, charter
provision, or canon of professional ethics may have on this situation.

Code Citations:
§ 36-14-5(a)



§ 36-14-5(d)

§ 36-14-7(a) ~

520-RICR-00-00-1.1.5 Reasonable Foreseeability (36-14-7001)
520-RICR-00-00-1.3.1 Prohibited Activities — Nepotism (36-14-5004)

Related Advisory Opinions:
A.0.2019-25
A0, 2012-2

Keywords:
Collective Bargaining Agreement




RHODE ISLAND ETHICS COMMISSION

Draft Advisory Opinion

Hearing Date: January 12, 2021

Re: Timothy Walsh (2)

QUESTION PRESENTED:

Department, a municip
employed as a firefigh

epartment (“Fire Department”), having been
s. He cites among his duties as Chief'

through the ﬁreﬁghten umo
disciplinary and merito

e Pet1t1oner further informs that he is regularly involved with
e matters involving the firefighters.

The Petitioner states that, in November of 2020, one of the firefighters within the Fire Department
married the Petitionet’s daughter and became the Petitioner’s son-in-law.! Cognizant of the
nepotism provisions of the Code of Ethics, the Petitioner has created an alternate supervisory chain
of command that will remove the Petitioner from any supervisory, disciplinary, or other
responsibilities or involvement relative to his son-in-law’s employment as a firefighter. Pursuant
to the proposed alternate chain of command, the Petitioner’s son-in-law would report directly to
the particular lieutenant or captain in charge during any given shift, just as he would in the regular
chain of command; however, the particular lieutenant or captain in charge would report any

! The Petitioner states that his son-in-law had been a firefighter within the Fire Department for approximately five
(5) years before his marriage to the Petitioner’s daughter,



personnel matters involving the Petitioner’s son-in-law directly to the Chairperson of the Board of
Fire Commissioners for review and decision, rather than to the Petitioner. Given this set of facts,
the Petitioner seeks the guidance of the Ethics Commission regarding whether the alternate
supervisory chain of command established by the Petitioner is sufficient to insulate the Petitioner
from conflicts of interest arising out of his position as Chief, given that his son-in-law is a
firefighter in the same Fire Department.

Under the Code of Ethics, a public official may not participate in any matter in which he has an
interest, financial or otherwise, which is in substantial conflict with the proper discharge of his
duties in the public interest. R.I. Gen. Laws § 36-14-5(a). A substantlal conflict of interest occurs
if the public official has reason to believe or expect that 1€, any person within his famﬂy, his
business assoc>1ate or any business by which he is employéd Aﬂl denve a direct monetary gain or

‘,010 40 the Ethics Commission opined that the
hose son was employed as a firefighter in the department,
adhered to a proposed alternate chain of command
use from participation in supervisory matters involving
rman of the Board of Fire Wardens would become the son’s
designated superv egarding all administrative matters such as the scheduling of work shifts
and disciplinary actions; ’A.0. 2009-34 (opining that the Chief of the West Warwick Fire
Department was not prohibited from serving in that position were his son-in-law to be a successful
candidate for a firefighter position within the same department, provided that certain procedures
were followed so that the petitioner was removed from personnel decisions or other matters that
particularly affected his family member). Contra A.O. 2008-54 (opining that the son of the Chief
of the Saylesville Fire District was prohibited from being employed by the Fire District,
notwithstanding that the Fire Chief would not take part in the selection process, since no alternative
chain of command existed or was proposed to insulate the Fire Chief from apparent conflicts of
interest).




Accordingly, based on the facts as represented, a review of the applicable provisions of the Code
of Ethics, and consistent with advisory opinions previously issued, it is the opinion of the Ethics
Commission that the chain of command outlined by the Petitioner which requires the Petitioner to
recuse from any decisions that may financially impact his son-in-law (including, but not limited
to, supervision, evaluation, work assignment, promotion, transfer and discipline) is reasonable and
sufficient to insulate the Petitioner from apparent conflicts of interest. As we have noted in prior
advisory opinions, during discrete emergency situations, such as fighting fires where incident-
specific supervision of his son-in-law may be unavoidable, the Ethics Commission finds that a
violation of the Code of Ethics will not exist. The Petitioner is strongly cautioned, however, to
remain vigilant in identifying and aVOldlng additional conflicts;of interest that may arise in non-
emergency situations. The Petitioner is encouraged to se "'furfher guidance from the Ethics
Comm1ss1on as needed Fmally, when recusmg, the Petl must complete a statement of

are not adversarial or investigative proceediﬁ\g
on the effect that any other statut
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RHODE ISLAND ETHICS COMMISSION

Draft Advisory Opinion

Hearing Date: January 12, 2021

Re: Richard Keene

QUESTION PRESENTED:

The Petitioner, a member of the North Smithfield Planmng Boart a mumc1pal appointed position,
requests an advisory opinion regarding whether the Qode of Ethics prq 1ibits him from part101pat1on
in the Planning Board’s discussions and vote r%l, v lar soiar o;ect apphcatlon given

etoa partlcu

ns and vote relative to a particular solar project
f the North- Smithfield Heritage Association

aximrig Board, provided that the requlrements of
00-1.2.1(B)(2) are satisfied.

es on the Board of Directors and as the President of the North

‘NSHA” or “Association”), a private non-profit organization
informs that the NSHA:

Smithfield Heritage A
founded in 1970. The Peti

... shall strive to preserve and promote North Smithfield’s heritage.
At a minimum, members and committees shall endeavor to identify,
acquire, maintain, and preserve historic buildings and historic
locations, as well as open them to the public. Additionally, the
Association shall endeavor to reserve for posterity historic
references, relics, landmarks, historical cemeteries, and objects of
historical, educational, architectural, cultural, and aesthetic value




related to the Town of North Smithfield []. The Association shall
assist local property owners with their preservation efforts.

The Petitioner states that the NSHA, which has more than 200 members, is an entirely volunteer
organization and that no one receives any remuneration for serving as an officer or director. He
further states that, in order to fulfill its mission, the NSHA raises money from, among other
sources, annual membership dues, donations, rental fees from one of the three historic buildings
maintained by the NSHA, and grants awarded to the Assomat' n by the Town of North Smithfield.

The Petitioner represents that presently before the Planni g T oaxd for review is an application for
a solar project (“Solar Project”), the master plan for winch was. already approved by the Planning

the hearing relanve to the Solar Project’s master pl
of the Solar PI‘OJ ect. The Petitioner explams that th

and vote on the Solar Proj ect and that the )
Given this set of fact He
whether the Code of E
votes concerning the!
during the public co

a '?ﬁ;or suffer adirect monetary loss by reason of his ofﬁ01a1
Code of Ethics also prohibits a public official from using his
ation received through his public office to obtain financial gain

6-14-5(d). Finally, under Commission Regulation 520-RICR-
00-00-1.2.1 Additional C ances Warranting Recusal (36-14-5002) (“Regulation 1.2.17), a
public official must recuse from participation in any matter if his business associate appears or
presents evidence or arguments before the public official’s state or municipal agency. A business
associate is defined as “a person joined together with another person to achieve a common financial
objective.” Section 36-14-2(3). A person is defined as “an individual or a business entity.”
“Section 36-14-2(7).

! In his letter requesting the instant advisory opinion, the Petitioner had asked an additional question pertaining to past
conduct involving actions taken by him in his private capacity. The Ethics Commission does not opine on past conduct
in an advisory opinion, especially conduct involving actions taken in a petitioner’s private capacity rather than in his
public capacity.



The Ethics Commission has consistently opined that persons are “business associates” of the
entities for which they serve as either officers or members of the Board of Directors, or in some
other leadership position that permits them to affect the financial objectives of the organization.
See, e.g., A.O. 2014-14 (opining that the Director of the Rhode Island Department of
Environmental Management (“DEM?”), who was also a Director of the Rhode Island Boy Scouts
(“Boy Scouts™), was a business associate of the Boy Scouts and, therefore, was required to recuse
from participating in any DEM decisions that would financially impact the Boy Scouts, as well as
from any matters in which a Boy Scout representative appeared to represent the organization’s
interests); A.O.2012-28 (opining that a Tiverton Planning Board member, who was also a member
of the Board of Directors of the Tiverton Yacht Club (“TYC”);«;\Was a business associate of the
TYC and, therefore, was required to recuse from partic ating in the Planning Board’s

consideration of a proposed amendment to the Tiverton Z¢ Ordinance that was requested by
d as the President of the NSHA,

[tThe person’s busines:,s;_y S

mummpal

iness associate or employer appears before the public
son appearing has no financial interest in the matter

%
In Advisory Opinion 2 Ethics Commission reviewed facts similar to the ones presented
in the instant matter., The: Ethics Commission opined that a member of the Westerly Planning
Board was not proh1b1ted by the Code of Ethics from participating in the Westerly Planning
Board’s consideration of a major land development application, notwithstanding that the petitioner
was a member of the Board of Directors of Greater North End Community Development, Inc.
(“North End”), and that her fellow Board members, or other representatives of that organization
were likely to provide public comment during the public hearing for that application. The Ethics
Commission based its opinion on the petitioner’s representations that her business associates: were
not parties or participants in the application; did not own any property within 200 feet of the
perimeter of the subject property; and did not have any financial interest in the outcome of the
application. See also A.O. 2013-9 (opining that a Woonsocket Zoning Board member could




participate in the Zoning Board’s reconsideration of a variance application, notwithstanding his
business associate’s past appearance as a remonstrant in that matter and the possibility that his
business associate could appear again during the public comment portion of the variance hearing,
given that neither the petitioner nor his business associate were a party or participant in the variance
application, did not own property within the 200-foot perimeter of the property under review, and
did not have a financial interest in the matter).

Here, the Petitioner represents that: the NSHA is not a party or participant in the application for
the Solar Project; is not-an abutter to the subject property; does not have a financial interest in the
outcome of the Solar Project application; and that the appearance of the NSHA will be during
public comment period in which all other members of the p would have equal opportunity to

This Draft Opinion is strictly limited to the :
application of the Rhode Island Code of Ethics. U ¢

Code Citations;
§ 36-14-2(3)
§ 36- 14-2(7)

A.O.2015-34
A.0.2014-14
A.O.2013-9
A.0.2012-28

Keywords:
Business Associate

Recusal



RHODE ISLAND ETHICS COMMISSION

Draft Advisory Opinion

Hearing Date: January 12, 2021

Re: Erica Vieira

QUESTION PRESENTED:

municipal employee position, requests an advisor
Code of Ethics places upon her, given that het’;
Department.

RESPONSE:

loyee position, may carry out
;;:c!hstandmg that her spouse is

The Petition represents that sheé

promotions;

o the update and maintenance of all computer and manual files concerning Department
personnel records for each individual including any and all financial and personal changes;
and

o the processing and maintaining of all health and dental benefits for all Department

personnel.

The Petitioner states that no Department employees report directly to her and, thus, she has no
supervisory role in the Department. She further states that any payroll and employee time records
or accruals recorded by her must receive final approval by the Chief of Police.




The Petitioner represents that her spouse was appointed Deputy Chief of the Police Department on
August 28, 2020, after the former Deputy Chief, Joseph P. Razza, was appointed Chief (“Chief
Razza™). Upon his appointment as Chief, Chief Razza issued a Special Order to all Department
personnel stating that, effective immediately, the Petitioner would report directly to Chief Razza,
rather than to her spouse, the Deputy Chief, regarding all matters relating to her duties and
responsibilities, and also requiring that any time off requested by her be submitted to and approved
by Chief Razza. Further, in the event that Chief Razza is unavailable, the Petitioner will be
supervised by the Mayor’s Chief of Staff, who is responsible for the supervision of all Department
Heads. In a telephone conversation with Commission Staff, Chief Razza explained that the
Petitioner is responsible for recording the data received from Department employees relative to
their overtime, which is confirmed by the employees’ supervisor(s) prior to recording the data.
Thereafter, overtime data is reviewed and authorized for‘payment by Chief Razza, who in turn
forwards the data to the payroll department at Town Hall to be tered into the Town’s payroll
system without the Petitioner’s involvement. 5

Department was approved by the Ethics Comrmss'
of Adv1sory Op1n1on 2020 48 to Deputy Chief Vle

conflict Wl}
A substartial:

-00-00-1.3.1 Prohibited Activities - Nepotism (36-14-5004)
cific provisions aimed at curbing nepotism. Pursuant to
Regulation 1.3.1’s gener ch-all” provision, a public employee may not participate in any
matter as part of her public duties if “any person within [] her family” is a participant or party, or
if there is reason to believe that a family member will be financially impacted or will obtain an
employment advantage. Regulation 1.3.1(B)(1). More specifically, Regulation 1.3.1 prohibits a
public employee from participating in the supervision, evaluation, appointment, classification,
promotion, transfer or discipline of any person within her family, or from delegating such tasks to
a subordinate, except in accordance with advice received in a formal advisory opinion from the
Bthics Commission. Regulation 1.3.1(B)(2). The phrase “any person within [] her family”
expressly includes “spouse.” Regulation 1.3.1(A)(2).




In the instant matter, the Petitioner represents that her duties as the Administrative and Payroll
Clerk are limited in nature, and that she has no supervisory authority over other Department
employees, including her spouse. She further represents that she does not exercise any decision-
making that has the potential to financially impact her spouse; rather, her duties are ministerial and
must further be approved by Chief Razza. See A.O. 2008-17 (opining that the Finance Director
for the Town of Lincoln did not violate the Code of Ethics by processing payments for the Town’s
legal notices that were carried in a newspaper owned by his brother, given that the petitioner’s
duties did not involve selecting the newspaper, but only required him to process the payment
vouchers that had been approved by the Town Administrator and the Town Council and, as such,
the Finance Director’s actions were ministerial in nature and did,not involve the exercise of any
discretionary authority that could affect the financial interésts-of his brother); A.O. 2003-69
(opining that a Mail Ballot Clerk for the City of East Pro dence Board of Canvassers, whose
position was ministerial only and did not involve exerci 1y discretionary authority that could
affect the candidacy of her spouse, a potential candidate’for a seat,on the East Providence City
Council, had no ability to use her position to benéfit Her spouse, Bu ,should exercise diligence in
identifying any actions that she might be ask ake that would i anO' discretionary authority
as to the election process and should recuse he‘ f from part1c1pat10n on ahy matters relating to,

nd consistent with the applicable
i ued it is the opinion of the Ethics
ies as Adm1n1strat1ve and Payroll

gte, regulatlon, ordlnance, constitutional provision, charter

al ethics may have on this situation.
i

Code Citations:
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RHODE ISLAND ETHICS COMMISSION

Draft Advisory Opinion

Hearing Date: January 12, 2021

Re: Walter B. Mahony IIT

QUESTION PRESENTED:

Aning Commission to ensure the ordeﬂy and
wn of Charlestown (“Town” or “Charlestown”) through

77 lot owners whose properties are located in the private Arnolda
“by the Arnolda Improvement Corporation (“AIC”), a private

development, which is ¢
homeowners’ association.

The Petitioner represents that the Arnolda development is unique because, unlike many other
private subdivisions located in Rhode Island, the individual homeowners in the Arnolda
development do not own an interest in the common property. He informs that the common
property is owned by the AIC and includes one tennis court, five docks, and all of the roads within
the Arnolda development. The Petitioner further informs that the AIC’s affairs and property are
managed by a Board of Directors whose members are also property owners in the Arnolda
development. The Petitioner states that all homeowners automatically become members of the




AIC upon purchasing property in the Arnolda development and are required to pay annual
assessments and fees to the AIC for the maintenance, improvement, insurance, and taxes on the
common areas. The Petitioner represents that these obligations are not recorded in his deed, nor
was he required to sign an agreement with the AIC memorializing these obligations. The Petitioner
states, however, that he does not have the ability to opt out of either membership in the AIC or
payment of the annual assessments. He represents that the AIC normally presents each homeowner
with a bill reflecting the particular homeowner’s annual assessment. The Petitioner informs that,
to the best of his knowledge, no one has ever asked to discontinue his/her membership in the AIC.

The Petitioner represents that currently before the Plannlng Commlssmn is a pre-application plan
submitted by the 4772 Old Post Road, LLC for a major subd‘ ision of cluster demgn known as
Summer Winds (“Summer Winds” or “Subdivision”) on l¢t Assessor’s Plat 7 in Charlestown.
The Petitioner informs that, prior to his election to the Planning Commission, he had testified
relative to Summer Winds at two virtual public hearings before. h‘ Planning Commission in his
capa01ty asa res1dent of Charlestown. He ﬁlrther"mforms that the'Subdivision is located on a lot

‘ 1v131on The Petlt"“ oner adds that he
is neither on the Board of Director§ member of any of its advisory

committees.

elatlve to all’ of the apphcatlons relating to the
quests an advisory opinion regarding whether

employer will derive adi
activity. Section 36-14=7¢

public office or confidentidl information received through his public office to obtain financial gain
for himself, his family meniber, his business associate, or any business by which he is employed
or which he represents. Section 36-14-5(d). Finally, under Commission Regulation 520-RICR-
00-00-1.2.1 Additional Circumstances Warranting Recusal (36-14-5002) (“Regulation 1.2.1), a
public official must recuse from participation in any matter if his business associate appears or
presents evidence or arguments before the public official’s state or municipal agency. A business
associate is defined as “a person joined together with another person to achieve a common financial
objective.” Section 36-14-2(3). A person is defined as “an individual or a business entity.”
Section 36-14-2(7).



In determining whether a relationship between two parties constitutes an ongoing business
association as defined in the Code of Ethics, the Ethics Commission examines the nature of the
association and the scope of the business dealings between the parties and looks to, among other
things, whether the parties are conducting ongoing business transactions, have' outstanding
accounts, or there exists an anticipated future relationship. See A:O.2010-16 (opining that an East
Greenwich Planning Board member, who in his private capa: "‘ty as the publisher of a local news
and information website, was required to recuse when a ess associate appeared before the
Planning Board, specifically, if the business associaté urre tly\ advertised on the petitioner’s
website, had outstanding accounts, or when there was an’ anticipated ?tme relationship between

the parties).

ircumstances where the petitioner
quarterly basis after installing
n determined that such a continuing service
ers evidenced the existence of an ongoing

them. See A.O. 20\6 -
relationship between th
business asso iati

s a business associate of the person from whom she rented

retail sp fe.in Council matters that would financially impact her

landlord); entral Falls City Councilor could not participate in
matters that v upon his tenants, who were his business associates
under the Code 0

S :

Here, the Petitioner rep t he does not have an ownership interest in the common areas
owned by the AIC and th bligation to pay annual assessments to the AIC, which in return
maintains such common areas including all of the roads used by the Petitioner to access the
Arnolda development and his own property, does not originate from his deed or a subsequent
written agreement between him and the AIC. However, the Petitioner acknowledges that his
membership in the AIC is directly related to, and not severable from, his homeownership in the

! See In re: Janice McClanaghan, Complaint No. 2019-15; In re: Michael Vendetti, Complaint No. 2019-16; In re;
Chris Mannix, Complaint No. 2019-17; and In re: Natalie McDonald, Complaint No, 2019-18 (“Bonnet Shores
Complaints™).

2 Five years prior to rendering its decision in the Bonnet Shores Complaints, the Ethics Commission issued Advisory
Opinion 2015-11 to another member of the AIC under similar circumstances. There, the BEthics Commission
recognized no business associate relationship between the petitioner and the AIC because the petitioner was not an
officer or member of the AIC’s Board of Directors. In concluding that the petitioner’s payment of annual assessments
to the AIC did not constitute a business relationship, the advisory opinion was silent regarding the petitioner’s inability
to opt out of either membership in the AIC or the payment of the mandatory annual assessments, a fact which carried
much weight in the decision addressing the Bonnet Shores Complaints.
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Arnolda development and that he is required to pay annual assessments for which he receives a
bill each year. Thus, it is the opinion of the Ethics Commission that the Petitioner is a business
associate of the AIC, based not on the Petitioner’s membership in the AIC, per se, but rather,
because of the continuous responsibilities of the Petitioner to the AIC, and vice versa, that cannot
be separated from his property ownership.

Next, the Ethics Commission must ascertain whether the Petitioner or his business associate, the
AIC, will be financially impacted by the official action that is under consideration. In advisory
opinions involving real property, the Ethics Commission has consistently applied a rebuttable
presumption that a property owner will be financially impacted by official action concerning
abutting property. See, e.g., A.O. 2012-4; A.O. 2007-18; A.O 006- 37; A.O. 2005-16. Applying
this presumption, the Ethics Commission has regularl ed that public officials may not
participate in the discussion or vote on decisions cog{:fe g ahutting property, absent reliable

licensed appraiser that his prope
change); AO 98 92 (presumption 1%

aH fraction of the petitioner’s back
\lxde sac would not be visible from

(pré Imption rebutted where the
a5, not adjacent to the petmoner S

presumptio f no financial impact relative to property that
perty. See A.O. 2003-44 (opining that a member of the

Jamestown Town Coung
highway garage, notwithstandis
from her land). -

Based upon the above representations, the Petitioner’s property neither adjoins lot 51, nor did he
receive an abutters’ notice. Rather, the Petitioner states that his property is located 1,476.6 feet
from lot 51, and that the development of lot 51 will have no financial impact on the value of his
property. Accordingly, it is the opinion of the Ethics Commission that the Petitioner is not an
abutter and, therefore, there is no presumption of financial impact upon the Petitioner. However,
the Petitioner represents that a portion of Arnolda Round Road, a private road owned by the AIC,
his business associate, does directly abut lot 51. Therefore, there is a rebuttable presumption that

4




the AIC would be financially impacted by the Petitioner’s official actions relative to the proposed
Subdivision. Nonetheless, the Petitioner represents that Arnolda Round Road is a private road to
which the Subdivision would not have access. He informs that the Subdivision is required by law
to be accessible by a public road and that the Subdivision has such access through Old Post Road
located to the north of both the Subdivision and the Arnolda development. Thus, the Petitioner
does not expect any increase of vehicular traffic on Arnolda Round Road nor does he believe that
the AIC will be financially impacted by the proposed Subdivision. Accordingly, it is the opinion
of the Ethics Commission that the Petitioner’s representations are sufficient to rebut the
presumption that his business associate, the AIC, will be financial impacted by his official actions.
Thus, the Petitioner may participate in the Planning Commission?s discussions and voting relative
to applications associated with the proposed Subdivision. H €r, the Petitioner is advised that,
if any of the circumstances change, he must recuse consistent with section 36-14-6, and/or seek
further guidance from the Ethics Commission.
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