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40 Fountam Street
� Providence, RI 02903
(401) 222-3790 (Voice/TT) Fax: (401) 222-3382
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NOTICE OF OPE N M EETING
AGENDA
6th Meeting

DATE:

Tuesday, March 16, 2021

TIME:

9:00 a.m.

TO ATTEND:

Pursuant to Governor Daniel J. McKee's Executive Order No. 21-21,
which extended Executive Order No. 20-46, this meeting will not be
conducted in-person at the Rhode Island Ethics Commission. Rather, it
will be conducted remotely in Zoom webinar format in order to minimize
any possible transmission of COVID-19. Any member of the public who
wishes to attend and view this video meeting may do so by:
• Clicking this link to join the webinar:
https://us02web.zoom.us/j/89280838304
and using Webinar ID: 892 8083 8304
• Or using iPhone one-tap US:
+13126266799,,89280838304# or
+16465588656,,89280838304#
• Or by Telephone, Dial (for higher quality, dial a number based on your
current location) US:
o +1 312 626 6799 or
o +1 646 558 8656 or
o +1 301 715 8592 or
o +1 346 248 7799 or
o +1 669 900 9128 or
o +1 253 215 8782
o 833 548 0276 (Toll Free) or
o 833 548 0282 (Toll Free) or
o 877 853 5247 (Toll Free) or
o 888 788 0099 (Toll Free)
• International numbers available:
https://us02web.zoom.us/u/kdOzCYSjP3
Webinar ID: 892 8083 8304

1.

Call to Order.

2.

Discussion of Remote Meeting Format; Identifying and Troubleshooting any Remote
Meeting Issues.

3.

Motion to approve minutes of Open Session held on March 2, 2021.

4.

Director's Report: Status report and updates regarding:
a.)
Discussion of impact of COVID-19 crisis on Ethics Commission operations and
staffing;
Complaints and investigations pending;
b.)
c.)
Advisory opinions pending;
d.)
Access to Public Records Act requests since last meeting;
e.)
Financial Disclosure: Update on upcoming 2020 filing period.
Legislative Update: A review of, and possible discussion and vote on whether to
f.)
take a position on, pending and anticipated legislation including:
• 2021 H 5891 relative to virtual public meetings;
• 2021 H 6009 relative to creating a state redistricting committee; and
• 2021 H 6086 relative to amending the Code of Ethics.

5.

Advisory Opinions (petitioners may participate remotely):
a.)

The Honorable Mary Ann Shallcross Smith, a legislator serving as a member of
the Rhode Island House of Representatives, requests an advisory opinion
regarding whether she may participate in the General Assembly's discussions and
vote on legislation that would eliminate the cost of obtaining a criminal-record
check required for employment with child care providers, given that the Petitioner
owns and/or manages a number of child care centers in Rhode Island and
voluntarily reimburses the applicants she hires for the cost of obtaining a
criminal-records check.

b.)

Charles B. Allott, Esq., a member of the Newport Zoning Board of Review,
requests an advisory opinion regarding whether he qualifies for a hardship
exception to the Code of Ethics' prohibition on representing oneself before one's
own board, for purposes of seeking a dimensional variance to construct a storage
shed at his personal residence.

c.)

Jason J. Rainone, a member of the Town of Warren Zoning Board of Review,'
requests an advisory opinion regarding whether he qualifies for a hardship
exception to the Code of Ethics' prohibition on representing oneself before one's
own board, in order to seek review and approval of proposed renovations to his
primary residence and/or appeal a decision, if necessary, by the Warren Voluntary
Historic District Commission relative to such renovations.

d.)

Caswell Cooke, Jr., a member of the Westerly Town Council, requests an
advisory opinion regarding whether the Town Council may discuss and vote on
the renewal of an existing lease agreement with the Misquamicut Business
Association ("MBA"), given that the Petitioner is employed in his private
capacity by the MBA as its Executive Director.

e.)

William J. Conley, Jr., Esq., a former legislator who served as a member of the
Rhode Island Senate, requests an advisory opinion regarding whether he may,
prior to the expiration of one year after leaving legislative office, provide legal
services to the Rhode Island Senate Committee on Education in a purely
voluntary capacity with no compensation.

f.)

Marisa Desautel, an attorney in private practice who represents the City of
Newport as special counsel in an environmental litigation matter, requests an
advisory opinion regarding whether the· Code of Ethics prohibits her from
appearing before the Newport Planning Board and/or the Newport Zoning Board
on behalf of a client who seeks to retain the Petitioner as an environmental expert
witness to testify in a land use application matter.

g.)

James Grundy, the Chairman of the North Kingstown Planning Commission,
requests an advisory opinion regarding whether he qualifies for a hardship
exception to the Code of Ethics' prohibition against representing oneself before
one's own board, for purposes of requesting a zone change for a lot owned by the
Petitioner's construction business that would allow road access to an abutting lot
owned by the Petitioner's brother, which the Petitioner and his brother then plan
to develop in order to build commercial units to rent to commercial tenants.

h.)

Tom Furey, the Chairman of the Rhode Island Contractors Registration and
Licensing Board ("CRLB"), requests an advisory opinion regarding whether he is
prohibited by the Code of Ethics from participating in a matter currently pending
before the CRLB, given that the appellant in said matter hired the Petitioner to
perform work on the property that is the subject of the appeal.

i.)

John Cullen, the Secretary of the Block Island Tourism Council, requests an
advisory opinion regarding whether he is prohibited by the Code of Ethics from
participating in discussions and decision-making by the Tourism Council
concerning whether to publicly support a pilot program proposed by the Rhode
Island Public Transit Authority ("RIPTA") wherein RIPTA would operate two
trolleys on Block Island during the 2021 summer season, given that the Petitioner
is currently on a waiting list to receive a taxi license on Block Island.

j.)

Jessica Willi, the Executive Director of the Block Island Tourism Council,
requests an advisory opinion regarding: (1) what limitations, if any, the Code of
Ethics places upon her in the performance of her public duties, given that her
spouse owns Captain Nick's Bar and Nightclub ("Captain Nick's") and
Fishworks, a bait and tackle store and fishing charter business, and that her
private employer owns Kimberly's Restaurant ("Kimberly's), among others, and;
(2) whether the Code of Ethics prohibits her from engaging in secondary private
employment at Captain Nick's and/or Kimberly's.

6.

New Business proposed for future Commission agendas and general comments from the
Commission.

7.

Motion to go into Executive Session, to wit:
a.)

Motion to approve minutes of Executive Session held on March 2, 2021, pursuant
to R.I. Gen. Laws§ 42-46-5(a)(2) & (4).

b.)

Motion to return to Open Session.
NOTE ON REPORTING OUT OFACTIONS TAKEN IN EXECUTIVE
SESSION· After the Commission votes to go into Executive Session, the
Open Session Zoom meeting will temporarily close and viewers will not be
able to join the Executive Session which is being held in a separate Zoom
meeting. At the conclusion of the Executive Session, which has no set
duration, the Commission will reconvene in the Open Session meeting
solely for the purpose of reporting out any actions taken in Executive
Session and sealing the executive session minutes. You may reioin the
Open Session by following the same instructions on Page 1 ofthis agenda
that you followed to ioin the original Open Session meeting. Ifyou
attempt to rejoin the Open Session Zoom meeting while the Executive
Session portion is occurring, you will see a message that the meeting host
is in another meeting. Eventually, once the Executive Session meeting
concludes, the host will reconvene the Open Session meeting and you will
be able to view the Commission Chair report out any actions taken in
Executive Session. Alternatively, it may be more convenient for you to
view a written report of any actions taken in Executive Session by visiting
our website (!Jttps:/lethics.ri.gov/) later in the day.

8.

Report on actions taken in Executive Session.

9.

Motion to adjourn.

ANYONE WISHING TO ATTEND THIS MEETING WHO MAY HA VE SPECIAL NEEDS
FOR ACCESS OR SERVICES SUCH AS A SIGN LANGUAGE INTERPRETER, PLEASE
CONTACT THE COMMISSION BY TELEPHONE AT 222-3790, 48 HOURS IN ADVANCE
OF THE SCHEDULED MEETING. THE COMMISSION ALSO MAY BE CONTACTED

THROUGH RHODE ISLAND RELAY, A TELECOMMUNICATIONS RELAY SERVICE,
AT 1-800-RIS-5555.
Posted on March 11, 2021

RHODE ISLAND ETHICS COMMISSION
Draft Advisory Opinion

Hearing Date: March 16, 2021
Re: The Honorable Mary Ann Shallcross Smith
QUESTION PRESENTED:

The Petitioner, a legislator serving as a member of th,t�odeis,l�d House of Representatives, a
state elected position, requests an advisory opinioµcregafding whefller she may participate in the
General Assembly's discussions and vote on legi�lMion that would el1.<·:-··
minate
the cost of obtaining
.. ,,
.• :···. .,,-... ,·
a criminal-records check required for empl,dyihent with child care<prqyiders, given that the
Petitioner owns and/or manages a number ofch.ilct care centers in Rhodelslimd and voluntarily
reimburses the applicants she hires for the cost o:f0.BtaJning c1::,cti,minal-recotd§/check.
/" :,··:·-.,=:,,•:/•"·'.,;

.,,

RESPONSE:

·<;i��;:r.� � ?t(

>\.

·:c::-;:,.-:.';c,,
. ·.y

It is the opinion of the Rhode Island E�ht�}'.'.�2ihriµs�ipn th�tth�'.J>etitioner, a legislator serving as
a member of the Rhode l§lWJ:4):Iouse of R�pxeserifatiy�s>J:l; state el�9ted position, may participate
in the General AsserpJjf�{� >Cll§fll§�ions and;�qte 9ffJ�gi$Jgtion tfiatwould eliminate the cost of
_
obtaining a criminfl.Jjecords d1¢:9Jc requif;�:,1t9£, empl6y111�nt with child care providers,
notwithstanding that th�:'.f>��itione(�'rlls and/ol<m#.hages a number of child care centers in Rhode
Island and voluntarily reip::ii91,1rse${tg.e,,applicants:fsl}� hires for the cost of obtaining a criminal
records ch�cl(p�c;a�se,, notWit�stan'.�ing tlie;Pytitioher'-:� choice to voluntarily reimburse applicants
for sucJicfe�,;}tlib'-d.ir�,ct::-fjnarici�J:{1,11pact''8tttlieJe91slation is upon the applicants rather than the
ters at whfo('
s'e�%�
child ciiit
loyment; ,;
�j�;\:
��{
���,
The Petitidrt.�twas elected to\th� Rhodf;fsiand House of Representatives in November of 2020
and represent'si{h:��6th District;!µr�incolri:'?In her private capacity, the Petitioner has owned and
operated a numb�t/??1 child car�<��nters since 1972. She states that she currently owns 10 for. profit licensed chilcFq�t�, center§;\�hd manages another 6 nonprofit licensed child care centers, all
of which are located iii'¾o��J�land. The Petitioner represents that, in the 1980s, legislation was
passed in Rhode Island ieqµlfirig any person seeking employment in a "family daycare home,"
"group family daycare home/' or in a "child daycare center" to obtain a criminal-records check,
including fingerprints ("background check"), prior to the start of employment. She further
represents that, pursuant to the legislation, all child care staff applicants were able to obtain
background checks at no cost at either local police departments or the state police barracks. The
Petitioner states that two years ago the legislation was amended to add the Office of the Attorney
General ("AG's Office") to the list of agencies providing background checks. She informs that,
while the local and state police continued to provide background checks at no cost, the AG's Office
charges $40 - $45 for background checks, the cost of which is to be borne by the applicant and/or
the requesting agency. The Petitioner explains that, because of the COVID-19 pandemic, local

1

police departments have been restricting access to police stations and asking applicants to obtain
their background checks at the AG's Office.
The Petitioner represents that some child care providers, including herself and the owners of the
child care centers she manages, have chosen to reimburse applicants they hire for the expenses
incurred in obtaining the background checks necessary for their employment. The Petitioner states
that she was approached by fellow child care providers who expressed concern that some
applicants seeking child care employment are reluctant to apply to positions with child care
providers who do not reimburse for expense incurred for obtaining background checks, and who
wish to see the current legislation amended to eliminate t�e 0 s.9st for the background checks
performed at the AG's Office. The Petitioner informs that, ;:i{afesult, she sponsored a bill that, if
passed, will remove the cost of background checks for,:;t11l\�pplicants, regardless of where the
applicants go for their background checks. The P�ti{i9B.er?�3q_:>Jains that the amendment will
indirectly impact all child care providers who rei1111Jurse the applicants they hire for the costs
associated with their background checks. The/J>�#tioner states'thit,.,according to information
obtained from the Rhode Island Department 191 Gllildren, youth, and(Fawilies ("DCYF"), there
are approximately 400 child day care centers an:ij �pproximately 400 gto111,'fainily day care homes
and family day care homes, combined. Given this;��toffact�;Jh,e Petitionei(seeks guidance from
the Ethics Commission regarding/Y'7,hether she ma�,,p¥,tipipate in the Ge�epal Assembly's
discussions and vote pertaining to tli¢pfoposed amendm.¢:fitJo the legislation that"would eliminate
f
the costs associated with background cfi�ck§Jor.persons
\;eel911g child care employment.
'y. :.;;
·
\

·, '-?(:,,:,:::,::.·>.>:'• -,
·

·.,.,:·-·;.·:\,

Under the Code of Ethics,,fp};lblic offi�It1)v-a/tl6t:&iit:tieipat�''iii'.I)wy matter in which she has an
interest, financial or o�M:firi$e{l��t is in sub§fuµtial 9pitflict'\:Y:ith theiproper discharge ofher duties
or employment in t�e/pµblic intef�$J°' R.I. Ge��'.¼a\\'.�:§ 36:'.f4i§(1:1,), A public official will have an
interest in substantiaF6611flict with!her official"dµties if she ha$reason to believe or expect that a
"direct monetary gain" dfI.ii:t'fiirect'.mh.µetary los&f\xill accrue, by virtue of her official activity, to
the official)��r��lf,4,er family'rµ¢fu,1Jet�':iierb,usin�s{�ssociate, her employer, or any business that
she repr,,�,s,�#f1;':Lseqfipn)6-f�\j(�)': Additi9#1:1,lly,'§iction 36-14-S(d) prohibits a public official
from tj�ip:g'her poshio#';:or config�ptial inf6rrn1:1,tion received through her position to obtain
financfal/g·ain, other thaiflt,4�t proVid�q. by law, ·for herself, her family member, her business
';f({):: i,
associate oh�f,>�mployer.
"<:!(:?
· -,:. : ·.\?>i
'•\\,:,\:?>-.
In order to detertrti�>whether t�6 ��ove provisions ofthe Code ofEthics are implicated, the Ethics
Commission must a.sp�i:t:ain wh�tli�r the Petitioner, a member of her family, her business associate
or her employer will be}ft:µ�qiillY impacted by the official action that is under consideration. If
a direct financial impach}h�)lf positive or negative, is not reasonably foreseeable, then the
Petitioner is not required hftliese provisions of the Code of Ethics to recuse from participation in
discussions and voting on the issue. See A.O. 2019-25 (opining that a member of the Cranston
City Council could participate in City Council discussions and voting relative to a proposed
ordinance that would ban the use of plastic bags by Cranston business establishments,
notwithstanding that the petitioner owned and operated a restaurant in Cranston, given the
petitioner's representations that the proposed ordinance's ban on plastic bags would have no
impact on his current operations); A.O. 2012-2 (opining that an Exeter Town Council member,
who was also a licensed firearms dealer, could participate in the Town Council's discussions and.
voting on a resolution asking the General Assembly to change the state law regarding municipal

\:(\t\, .,
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licensing of concealed weapons because his business as a firearms dealer was not directly affected
by the ability of the Town to issue permits to carry a concealed weapon). Here the direct financial
impact of the Petitioner's proposed participation in the General Assembly's discussions and vote
on the proposed amendment to the legislation would be upon all applicants seeking employment
in a "family daycare home," "group family daycare home," or iµ,I:!: "child daycare center," and not
necessarily upon the child care providers who hire those applicap:ts. There would be an indirect
financial impact upon child care providers, such as the P�tifioner and the owners of the nonprofit
child care centers that the Petitioner manages, who c1>96s�;'t9/i'�imburse the applicants they hire
for the cost of obtaining a necessary background ch�s.£ }' · <?:>:..,
Even if the impact on the child care providers/*Ai choose to rei�b���.Jhe applicants they hire
for the cost of obtaining a background check! p.e9essary to their employllie,1<t were direct, based
upon the foregoing representations, such impatfiwquld lik�ly pe substartti�Uy the same as that
I§l@qfthereby justifyµig,the application
upon all similarly situated child care providers in
of the class exception found in secti�p::3p-; !4-7(b) of th¢�#4e'ofEthics. 1 See, e':g;� A.O. 2018-31
(applying the class exception and opiui11gtlj.�t l::l.legislatol'S:itying in the Rhode Island Senate, who
in her private capacity was an attonieyh cdut4)?.13:l. iidpate<iµ.the legislative process regarding
proposed legislation to eliminate the statut�;:gflimit�tiq11s applicaB,t�Jo civil actions alleging sexual
abuse, notwithstandingr:that';!i�1}. private fa�\office:repr�s�n.teci'hrte) or two clients who would
potentially benefit ���ili�lti\v;'.sl1?, ld it pa$S) 1, ,/'. ,.s\ / <:t :.:·.\;· . "
�
'.:;>

Rh()·�l�,

Accordingly, based u;ih.Jh� Petitldri�r's repre�ihf�tions, a review of the applicable provisions of
the Code of:Stliiq�t and c'o£isjst�11t §iitlgp(ior advis·qry opinions, it is the opinion of the Ethics
Commiss,J9W·}1i�t.
:tij�}l>,{;)!itioneti#i¥Y'patticlp���)n t��:: General Assembly's discussions and vote
{
on the1pf:ppdsed amendin.�nt to th¢J�gislatiorii(;; t:c:

... · . •. . ., · .
"
.
,
10
'"<{:
'<i;;
::
J
:
�
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This Draff Opinion is stHc�ly liniit¢tl

to the facts stated herein and relates only to the
\
application'\,fjlt� Rhode Islai{d:fode oftthics. Under the Code of Ethics, advisory opinions
are based on tli'�:f�presentati6p$.\made by, or on behalf of, a public official or employee and
are not adversarl�\:�f>-!nvesti��!iye proceedings. Finally, this Commission offers no opinion
on the effect that an•y: g!hei::.�!��µte, regulation, ordinance, constitutional provision, charter
provision, or canon o:fpt6f�$SJo'nal ethics may have on this situation.
Code Citations:
§ 36-14-S(a)
§ 36-14-5(d)
§ 36-14-7(a)

'\i�{j;'.:::>;/'

The class exception states that a public official will not have an interest in substantial conflict with his public duties
if any benefit or detriment accrues to him or his family member, his employer or his business associate "as a member
of a .. . group, or of any significant and definable class of persons within the ... group, to no greater extent than any
other similarly situated member of the .. .group, or the significant and definable class of persons within the . . .
group." Section 36-14-7(b). When determining whether any particular circumstance supports and justifies the
application of the class exception, the Commission will consider the totality of the circumstances. Among the
important factors considered are: 1) the description of the class; 2) the size of the class; 3) the function or official
action being contemplated by the public official; and 4) the nature and degree of foreseeable impact upon the class
and its individual members as a result of the official action.
1

3

§ 36-14-7(b)
Related Advisory Opinions:
A.O. 2019-25
A.O. 2018-31
A.O. 2012-2
Keywords:
Class Exception
Financial Interest
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RHODE ISLAND ETHICS COMMISSION
Draft Advisory Opinion
Hearing Date: March 16, 2021
Re: Charles B. Allott, Esq.
QUESTION PRESENTED:
The Petitioner, a member ofthe Newport Zoning Board ofReview, a municipal appointed position,
requests an advisory opinion regarding whether he qualifies for a hardship exception to the Code
ofEthics' prohibition on representing oneself before one's own q<:f;ifq, for purposes ofseeking a
dimensional variance to construct a storage shed at his person�lfe;idence.
: (_
/,\,,/:·:·.··.
; ::)'<:t' ,
RESPONSE:

/;( >;

'<\:'..,-'.: -.

-<]},>,

It is the opinion of the Rhode Island Ethics Com;rµi�sioh that the Petitiq1:1er, a member of the
Newport Zoning Board of Review, a municipafii,ppointed position, qtiaji,'.tifs for a hardship
exception to the Code ofEthics' prohibition againsirepresenting 011eselfbefotfpne's own board,
for purposes of seeking a dimensional variance to 'cop§truct,)
shecK�t:],us personal
- t· •.�torage
·
·
'
:
,
<
residence.
The Petitioner represents that he has b���::i��g ,Jm the }fe:Wl?.9rt Zoning Board of Review
("Zoning Board") since his appointment''w\fe6�:••;9f 2016'\�d that he is currently it's
chairperson. He states that h�,I�§i<:les in the Ci.ty\>fNev$p9tt(r{:;ity'; 61:})\Jewport") in a home that
he purchased with his part:1)¢rw'May\>f 2014. H�'�)(plairi�)hafh�;��mlcF1ike to construct a storage
shed in the backyard o{}i1{property}];Howeve};:hr:'otd�r to··a6)�6, he will need to request a
dimensional variance for
relie'f):tpm the
Board. C�gnizant ofthe Code ofEthics,
the Petitioner requests a hardslµp ..l?xc_epfi��-J·tQ allow'lµm, to appear either personally or through a
needed to construct the shed. 1
represen� t��!� � �
<l! t•t�g��)'.;'.,f
i
��

��t9?fl,�k

Zoppig

In his requbst)�tter, the Petition'er{ll1q,inquite�}egarding whether, in the event that he chooses to retain the services
of an attorney tc{fepr�sent him on thf,f�a,nce
):he Petitioner is obligated to then recuse himself any time that
attorney appears be{()f� the Zoning Boarijfi'1):le Ethic� Sc:>µunission has consistently opined that an ongoing attorney
client relationship creiMs;:1 business asso�jil.ti,on for pili:poses of the Code of Ethics. See, e.g., A.O. 2010-47; A.O.
2010-33. Therefore, iftll.t\'.fetitioner is tck'¢ib.ploy an attorney to represent him before the Zoning Board, then the
Petitioner must recuse fr�m[ajl,y_ Zoning ���� matter which may fmancially impact that attorney or in which the
attorney appears or presents evidence
orcc·,arguments
before the Zoning Board. While the Code of Ethics clearly
:c•·c ,,,·
,..,,...,,...,,
prohibits the Petitioner from parti{ipci,tjfi:gjn:
' matters directly affecting his current business associates, the recusal
provisions of the Code of Ethics ''dci µpf�pply to matters that involve or impact the Petitioner's former business
associates. An attorney-client relati6ttMiip ceases to constitute a business association once the attorney no longer
represents the client in an ongoing matter, bills for prior representation have been paid, and there are no plans for
specific representation in the near future. See A.O. 2013-21 (opining that a member of the State Labor Relations
Board, a private attorney, was not required to recuse from matters involving his former law client, provided that the
representation had concluded; that all outstanding legal fees had been paid in full; and there was no reasonable
· likelihood of reestablishing an attorney/client relationship in the foreseeable future). Given that the Petitioner's
1

�a#?t�
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Under the Code ofEthics, a public official may not participate in any matter in which he has an
interest, financial or otherwise, that is in substantial conflict with the proper discharge ofhis duties
or employment in the public interest. R.I. Gen. Laws § 36-14-5(a). A substantial conflict of
interest exists if a public official has reason to believe or expect that he, any person within his
family, his business associate or his employer will derive a direct monetary gain or suffer a direct
monetary loss by reason of his official activity. Section 36-14-7(a). Further, the Code ofEthics
prohibits a public official from using his public office or confidential information received through
his public office to obtain financial gain for himself, any person within his family, his business
associate, or any business by which he is employed or which he represents. Section 36-14-5(d).
Furthermore, the Code ofEthics prohibits a public official from representing himselfbefore a state
or municipal agency of which he is a member, by which he is employed, or for which he is the
appointing authority. Section 36-14-5(e)(l) ("section 5(e)"); Commission Regulation 520-RICR00-00-l.l.4(A)(l) Representing Oneself or Others, Defined (36-14-5016) ("Regulation 1.1.4").
While many conflicts can be avoided under· the Code ofEthics by r,�cµsing from participating and
voting in certain matters, such recusal is insufficient to avoid sectiqii 5(e)'s prohibitions. Absent
an express finding by the Ethics Commission in the form otiai1 a.dyisory opinion that a hardship
exists, these prohibitions continue while the public officii�:lreri,il:ti#ltiµ, office and for a period of
one year thereafter. Section 36-14-5(e)(1) & (4). Upo!J,Je.cbipt ofa'htµ:4ship exception, the public
official must also advise the state or municipal age��yJti:writing oftliE{¢:X:istence and the nature
of his interest in the matter at issue; recuse himse,lf ff6hl voting on or othinvise participating in
the agency's consideration and disposition oftli�\.matter at issue; and:JqUow any other
recommendations the Ethics Commission may make td'.a_ygid any �pp�arance ofiriiprppriety in the
matter. Section 36-14-5(e)(l). See, e.g.. A'.Q. 2014-26 (grantiµg�Jiardship exceptio:µto a member
ofthe Barrington Zoning Board ofRevig\\7dtI3.Z;Jr') and pefuiifting him to appear before the BZB
to request a dimensional variance for his· p�t�ch{fil:i:e�idence, bufn�quiring that he recuse himself
from participating and voting in the BZB's"6.911s1det�tipµ,9fhis req4ys_t for relief).
.,:/:·:-;:y•.··:·,
"{/">,. '"":'.)(.·:;,,::,,_ \··:Jt1>t.
The Petitioner's propose�(co11dµqttf'1lls squaiel),' witbiii .t4¢'ifode ·of'Ethics' prohibition on
representing oneselfbefqr¢¥inun1cip� t1gency ofJyJµ9n,.)ie is am.�niber. Having determined that
section 5(e)'s prohibitionsi�PJ?lY to thfgetitioner:'(heEthics Conunission will consider whether
the unique circumstances r�prg�nted(�y.Jge Petiti$µer herein justify a finding of hardship to
permit him to ,Glpfi¢"l'it,:l:>e.fore
th�(ZpirlngLBg�d:,. Th� Etl:rics
Commission reviews questions of
•·
,',·. '·· >-..
'-'· ·····•
'.·:·•··••··--,-.• ,.·•·"·'
hardship on/a(c{lse'-oy�c&�·eJ:i�sis aiid�is, in tlie':pajit;-90111;,1dered some ofthe following factors in
cases invofviiig real prop-�rtyl'whetli�r}'t;he
subj�cfp£6perty
involved is the official's principal
=A
�'
'�
residence oi'ptiµcipal
place oKbitsinessKwhe.ther the official's interest in the property was pre.........
existing to his p'4Qµ,9 office or wai(r¢9ently a�quired; whether the reliefsought involved an existing
business or a ne«f®irunercial vertfµre; and whether the matter involved a significant economic
impact. The Ethics "'c'.iBm.mission mi§:qonsider other factors and no single factor is determinative.
'-. _·.·-.,::.···•,

,,.,,..-_._

'.·:••:,.,,:,·,

'..;,.,.•

question is general and hypothetical at this time, the Ethics Commission is unable to provide any specific advice and
the Petitioner is advised to seek further guidance from the Ethics Commission when and if he is uncertain whether
any particular future circumstances warrant his recusal.
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Previously, the Ethics Commission has applied the hardship exception in analogous situations. In
Advisory Opinion 2020-15, for example, under similar circumstances, the Ethics Commission
opined that a member of the Exeter Zoning Board of Review ("EZB") qualified for a hardship
exception to the Code of Ethics' prohibition against representing oneself before his own board, for
purposes of seeking a dimensional variance to construct a shed at his personal residence, the
ownership of which predated his appointment to the EZB. See also 2011-34 (granting a hardship
exception to an East Greenwich Zoning Board member who needed a dimensional variance to
build a storage shed at her personal residence that she acquired prior to her appointment to the
Board).
In the present matter, the Petitioner would like to construct a storage shed at his residence, the
ownership of which predates his appointment to the Zoning Board by two years. Considering the
Petitioner's above representations, consistent with prior advisory opinions issued, and the relevant
provisions of the Code of Ethics, it is the opinion of the Ethics Commission that the totality of the
circumstances justifies making an exception to section 5(e)'s proqi15hions to allow the Petitioner
to represei+t himself either personally, through a legal counsel,pfoth�r representative before the
Zoning Board to seek a dimensional variance to construct a sto"fageJhed at his personal residence.
However, the Petitioner must recuse himself from p�idpatfiig in the Zoning Board's
consideration of, and voting on, any matter relative tq,,his requesffor dimensional variance.
Pursuant to section 5(e)(l), and concurrent with his,{�90.shl, the Petit1onet;Jnust inform the other
Zoning Board members of his receipt of the instap.f�4visory opinion and Ofbis recusal in accord
therewith. Notice of recusal shall be filed with the Ethics Commission consistgfitwith section 36·•· '/,,
14-6.
..:

·< '',>:_<

This Draft Opinion is strictly limit4Ll��!)ll' facts ,;i\l@�{rein and relateS ;��ly to the
application of the Rhode Island Code of��:hi�/lJp.der theC9cJ.� of Ethics, advisory opinions
are based on the representations made byf}>r on::t.,�,11,alf of, a pu.h!if official or employee and
are not adversarial or inves!ig�t,ive proceedf.igs. Firi�Jly,,this CoD1.tn:ission offers no opinion
on the effect that any otli.¢r&t�tµt,
e, regulatfo11}ordiniiu¢e/c9�stitittidnal
provision, charter
\ :,:?>· :<:·:>'_:,··.•,·> ··;_":'····,::··.·,::· ,:
.,??·.:,.-::•.>,. · ..__,,·.:··· :,: :.,,
provision, or canon of pr�fessional#hics mayljijv¢)9n,,
this situ.ation.
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\/\?\
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RHODE ISLAND ETHICS COMMISSION
Draft Advisory Opinion
Hearing Date: March 16, 2021
Re: Jason J. Rainone

QUESTION PRESENTED:
The Petitioner, a member of the Town of Warren Zoniµg���d)q:(:Review, a municipal appointed
position, requests an advisory opinion regarding 'Ylf�tiief'he qualifj�s for a hardship exception to
the Code of Ethics' prohibition on representing,,pµeself before one's'd'Yn board, in order to seek
review and approval of proposed renovationsJ9:J11�yprimary residence$:df:9r appeal a decision, if
necessary, by the Warren Voluntary Historic Distri9t Commission relativejqs:uch renovations.
j

/':..
(,>:> \i'.·.i.,.\'.i:';�

RESPONSE:

,;.,,

'/',\,

;liifth�

It is the opinion of the Rhode Island i:thi�§GQU1Jllission
Petitioner, a member of the Town
of Warren Zoning Board of Review, \:t11unicip�'appoint6c{pq�ition, qualifies for a hardship
exception to the Code ofEt919f prohibltioil on r�pt�se11.ting oneself before one's own board, in
order to seek review �rA!:�pproy¾l,9f propo��Q;}en9tipbh{1q}µs primary residence and/or appeal
a decision, if necess�r)\by the.Warren Voh1htary}Iistoric'Dfstrict Commission relative to such
•./
'\.\h r
\;//(}
<(�t:!}:
renovations.

The Petitio:q�ff$·]rJJ1�mb�f,�f,'t�i:tJ�:"qf:'\Yarr�ri_:Z.pning Board of Review ("Zoning Board").
He repI�i�i{t�in'aF:fi�l1Ya�, frr;f!�pp()inted'by:,:t}l�,Watt�n Town Council ("Town Council") as an
altemat�:?;pning Boardrne111ber tof.tl:!� period'6f2,016 to 2018. He further represents that, upon
the exp1ra1:ic,g of that terrn}h�was app9J11ted as a full Zoning Board member and he has served as
such since.><i¾e.Petitioner ;fat¢s,that,'1B:;:2Q).3 and prior to his appointment to the Zoning Board,
he purchased'alhqin.e where he;li-v�s with his family and which is his primary residence. He adds
that the home is'ltip�t�d in the Wih-en Historic District and dates back to the early 1800's.

<<·ft.

·' j,:; ; i

The Petitioner states thitf�� ap,1{$:is wife have hired an architect and are in the planning stages of
significant renovations to'tll.eip>home in order to provide an adequate disabled living space for his
mother-in-law. He explairntthat the renovations will include modifications to both the interior and
exterior of the home. The Petitioner represents that, because the home is considered a "zero-lot
line" property where the front face of the home sits on, or in very close proximity to, the street
side front property line, any renovations will require application to the Zoning Board for approval
of dimensional variances. Additionally, he states that, because his home is located within the
Warren Historic District, any changes to his home's exterior will also require approval by the
Warren Voluntary Historic District Commission ("HDC"). The Petitioner represents that the
Zoning Board does not have appointing authority over the HDC; rather, the HDC members are
appointed by the Town Council. The Petitioner notes that the HDC ordinarily has its own Board
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ofAppeals that reviews appeals ofdecisions made by the HDC; however, due to current vacancies
that prohibit achievement ofa quorum, the HDC's Board ofAppeals is presently unable to review
such appeals and, therefore, the appeals are reviewed by the Zoning Board sitting as the Building
Board of Appeals. Given this set of facts, the Petitioner seeks guidance from the Ethics
Commission regarding whether he may appear before the Zoning Board in order to seek review
and approval ofhis renovation plans and/or appeal, ifnecessary, any HDC decision(s) relative to
those renovations.
Under the Code of Ethics, a public official may not participate in any matter in which he has an
interest, financial or otherwise, that is in substantial conflict wiJb:tlie proper discharge ofhis duties
or employment in the public interest. R.I. Gen. Laws § 367Jf5(a). A substantial conflict of
interest exists if a public official has reason to believe pt'expe�t that he, any person within his
family, his business associate or his employer will de�i�,:)�:ditestmonetary gain or suffer a direct
monetary loss by reason ofhis official activity. S�c;�ioi1J'6-14�'7(a)"' Further, the Code of Ethics
prohibits a public official from using his public 2frlffor confidentialillf'9rmation received through
his public office to obtain financial gain for .Nw-§elf, any person witltt11';):1,is family, his business
associate, or any business by which he is employ�cl or which he represell.ts:': 8,ection 36-14-5(d).
' ''.'. ::. ··.>,.

''\:/?t\.
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Furthermore, the Code of Ethics ..:pi;9hibits a phb!i¢ ,p;ffi¢,ia1 from repreibp,ti,ng himself or
authorizing another person to appea'i:o�:}p:§behalfbef6r�¥�tate or municipal ag�iicy ofwhich he
is a member, by which he is employ��;?$lfo:i: ,:Yhich he is!4�.,appointing authority. Section 3614-5(e)(l) ("section 5(e)"); Commissioµ:Regul�{i911_ 520-RI(;�:O0-00-l.l.4(A)(l) Representing
Oneself or Others, Defin,�ci,(36-14-5016);'('.'Regfil�ti9q,,l.1.4''){)Whlle many conflicts can be
avoided under the Cocl¢.:jqf;J�this� by reclisipg froW'p�q�pllting'c�d voting in certain matters,
such recusal is insu{:fi,�ient't�-a�qig,.section s'(d}'�/prghibitionitb-bsent an express finding by the
Ethics Commission iri'.Jp�form
advisory/t>r,i111on that a"liardship exists, these prohibitions
continue while the publfo�pffipial r9pi�ips in offic�;\1pd for a period ofone year thereafter. Section
36-14-5(e)(1J�(1),,JJponf�¢fipt:pfl:,��g§gip ek�p;tion, the public official must also advise the
state or lllurucipa1 agin�r in writitig oftlie''exist�nce)md the nature ofhis interest in the matter at
issue; '<.'." ,;: +:,-\ himselffrQitiyoti
or othe�s¢ participating in the agency's consideration and
rig;8n
',..::::",:.::?•
,
"--<>": ,.:. ::,
dispositi9µgf the matter atJ§sµe; ari4'fqJlow any other recommendations the Ethics Commission
may make'tcf'�ypid any appeat.�ce ofim.pr9priety in the matter. Section 36-14-5(e)(1). See, e.g.,
A.O. 2014-26/(gp:µ1.ting a har4�:tiip exceiHon to a member of the Barrington Zoning Board of
Review ("BZff'):@.cl permitting):tjm to appear before the BZB to request a dimensional variance
for his personal resid.��p�, but r,�4Wring that he recuse himselffrom participating and voting in the
BZB's consideration 6fhls,reqii�$t for relief).

o'(�

,/¢¢ts�

=

'<..

�,i�\,6\/;'.!::0:'7

The Petitioner's proposed \�onduct falls squarely within the Code of Ethics' prohibition on
representing oneselfbefore a municipal agency ofwhich he is a member. Having determined that
section 5(e)'s prohibitions apply to the Petitioner, the Ethics Commission will consider whether
the Petitioner's specific circumstances represented herein justify a finding of hardship to permit
him or his authorized representative to appear before the Zoning Board.
The Ethics Commission reviews questions ofhardship on a case-by-case basis and has, in the past,
considered the following factors in cases involving real property: whether the subject property
involved the official's principal residence or principal place of business; whether the official's
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interest in the property was pre-existing to his public office or was recently acquired; whether the
relief sought involved a new commercial venture or an existing business; and whether the matter
involved a significant economic impact. The Ethics Commission may consider other factors and
no single factor is determinative.
Previously, the Ethics Commission has applied the hardship exception in somewhat similar
situations. In Advisory Opinion 2020-15, for example, the Ethics Commission opined that a
member of the Exeter Zoning Board of Review ("EZB") qualified for a hardship exception,
allowing him to appear before the EZB for purposes of seeking a dimensional variance to construct
a shed at his personal residence, the ownership of which preda,teg his appointment to the EZB by
at least a decade. See also A.O. 2017-37 (granting a hai,:�4ipfexception to a member of the
Tiverton Harbor and Coastal Water Management Co:rnm,js�i9n_("Commission"), allowing him to
appear before that agency to appeal a denial of his mo91111g)·egistration renewal application, given
that he had owned the mooring for 37 years prior tp b:Is'appointnient to the Commission and had
utilized the mooring in connection with his busi1.1¢�$:that he had.o�edfor 28 years, 8 years prior
to his appointment); 2011-34 (granting a har4s1ii-fi\;fception to a mehih�r.pf the East Greenwich
Zoning Board ("EGZB"), allowing her to app�ar��fore the EGZB to seek'{a'qimensional variance
needed to build a storage shed at her persona:Vfe�idence Jpat she hacf acqµ,ired prior to her
<
appointment to the EGZB).
·
·
·:
:t\./'Li.:>
·
'
/E
Here, the Petitioner would like to reh§\r;at6lhis)1ome ;��fliy.has owned since 2013, three years
prior to his initial appointment to the Zpping'iBq'ard, The P�titiqner states that such renovations
are necessary in order tp.,.s�reate an ia�quat� <a1l�ply,d liv111g)'.space for his mother-in-law.
Considering the Petitigp,�:r;§�fqYflepreserttlitipns, J�?'1.PBgf�ple ptg'visions of the Code of Ethics,
and consistent with p#9f advisoiy opinions is§µe<:l;fitis the'ORµtiO,ll of the Ethics Commission that
the totality of the dr9µmstances\3P§.tifies mhlcfug>an except!'6n to section 5(e)'s prohibitions.
Accordingly, the Petitioil�t'.\n1ay nfpf�.sent hims�Jf; either personally, or through legal counsel or
other repre��J11:l:l.tiy�:\,befoi�JliY-,?9twfg:�b.'1!d relltiye, to the proposed renovations to his primary
residenc,et:J:hi.s\\f6µIcl·il?-cl�cie:)i:��king··me,;�1,meµ�forial variance and/or appealing a decision of
the HIJQ ;before the''z\:imRg B6h{4'.'sJtting a'tth�;Building Board of Appeals, when such HDC
decisioh\isr.�lative to ch�ges to '·th�J:e;x.terior of the Petitioner's residence associated with the
proposed 'ftgbyation. Howe:vh, th�<pt)itioner must recuse himself from participating in the
Zoning Board'�)�911sideration'o'.t\md votirtg' on, any matter relative to the renovations of his home.
Pursuant to secti◊µ::5(e)(1 ), ancl;'56p.current with his recusal, the Petitioner must inform the other
Zoning Board menibir.s.of his I���ipt of the instant advisory opinion and of his recusal in accord
therewith. Notice of rectisal sliaU:be
· ,: ,,,.· "'"... " . filed with the Ethics Commission consistent with section 3614-6.

:,:,::>:

'�<t,;f

This Draft Opinion is strictly limited to the facts stated herein and relates only to the
application of the Rhode Island Code of Ethics. Under the Code of Ethics, advisory opinions
are based on the representations made by, or on behalf of, a public official or employee and
are not adversarial or investigative proceedings. Finally, this Commission offers no opinion
on the effect that any other statute, regulation, ordinance, constitutional provision, charter
provision, or canon of professional ethics may have on this situation.
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RHODE ISLAND ETHICS COMMISSION
Draft Advisory Opinion
Hearing Date: March 16, 2021
Re: Caswell Cooke, Jr.

QUESTION PRESENTED:
c,:i?'.

>,,

::•'.·>:._

The Petitioner, a member ofthe Westerly Town c9��ii;'a muirid1}�t,elected position, requests an
advisory opinion regarding whether the Town Co1¥1�1fmay discuss<tµ1�,yote on the renewal ofan
existing lease agreement with the Misquamitu,t;B)lsiness Associatidn/(f'Jy.IBA"), given that the
Petitioner is employed in his private capacity by,ill� MBA as its Executived)irector
.
·
RESPONSE:

//'�

....,;.-•·.··,\,
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It is the opinion of the Rhode Island<BtnicfQoJ:111Tiission<that the Westerly Town Council may
discuss and vote on the renewal of an'�!�tin.gfi�)§�,,,agreeili��t, �ith the Misquamicut Business
"
Association ("MBA"), p-otwitlJ.standing\tA�! the''Pet�tiqi:i,er, a ' rri¢1nber of the Westerly Town
pri_v,aie)B'apacity by the MBA as its
Council, a municipal .,�,e,�i�d/p&si!ion, is itaployf�ffu
Executive Director. ,JI'2fever, th�l�_titioner i�
to
himselffrom participation in the
Town Council's discii��fo:µs and vf#� concernirigJiie renewal of the existing lease, and from any
matters in whichthe MBA(�rjts r�pt�!)ro,tatives l�p7f1r or present evidence or arguments on behalf
of the M�,1\Jiff?f�}h� To�:g6µµcil%.��.��,�titio��f,,iS further prohibited by the Code ofEthics
from r�gf,���ntin:fth�J111A bef�f�,!he Town'.¼:9Wt�ilfor any other municipal agency over which
the T6':fyrjfCouncil has<.ippqintiiig/a;µthority, "ariq}from using his public office or confidential
informifi<'.>itieceived thrcitigh',his plih}if. office-to obtain financial gain for himself, his family
member, liiK.B;il,§_iness associat�f:or anyp�1:�9n by which he is employed or whom he represents.
'\\;1li:0
-'Z,/
The Petitioner is"a:.m�.mber ofth�:Westerly Town Council ("Town Council") and he has served in
represents that, in his private capacity for the past 20
that position since'2df
�. 1 Th�{£ktitioner
'-;';';::::?),
.,,,·•:..-•_\,;:,.":,:,
years, he has been errlpJ9y�g.f;p�-time as the Executive Director of the Misquamicut Business
Association ("MBA"), ��'ngpptgfit organization founded in 2000. He informs that the MBA is
governed by a Board of Directors, of which he is not a member, and that the MBA works to
promote all businesses on Misquamicut Beach ("beach"), as well as cleaning the beach, and
organizing beach events.

hJs
t�q�ed rec0�

-,�\i!lt�-

The Petitioner states that, approximately 15 years ago, the MBA entered into a lease agreement
("lease agreement") with the Town of Westerly ("Westerly" or "Town") to maintain and staff a
small facility at the beach which houses two public restrooms and a counter space which is utilized
by the MBA to provide tourist information. The Petitioner represents that, five years after entering
1 The Petitioner previously served on the Town Council from 2002-2014.
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into the lease agreement, the MBA inquired and was allowed to use the Town's beach parking lot
at night to operate a drive-in theater. He informs that the lease agreement was amended to include
the drive-in theater activities. The Petitioner represents that the lease agreement has since been
renewed several times and that the latest lease agreement expired in September of 2020. He states
that the Town has not offered a new lease agreement to the MBA because of the Town's concern
that the Petitioner's simultaneous service as the Executive Director of the MBA and as a Town
Council member presents a conflict of interest under the Code of Ethics prohibiting the Town from
renewing the lease agreement with the MBA. The Petitioner represents that any discussions on
behalf of the MBA relative to the renewal of the lease agfeejnent will be performed by the
President of the MBA's Board of Directors, without aey(pirffcipation by the Petitioner. The
Petitioner states that any Town Council vote to approv�:tlj,�.j2a�e agreement or to authorize the
Town Manager to sign it, is conducted in open sessig11\.Bl�eprJ��!lt,s that he will recuse from any
and all Town Council discussions and voting relati{�Jo the lease agtte:i;nent.2 The Petitioner adds
on renewal of the
that he is a salaried employee of the MBA and:
ifli�#his salary does 'iib('depend
/.·..·,•· .... ,,'
,·;-:, ..,
lease agreement. Given this set of facts, the Pettti(f11er seeks guidance from,th� Ethics Commission
regarding whether the Town Council may negotiafe\ap.d potentia1ly enter ini<)a new lease with the
'·.•• .· ..
MBA.
',<! \..,,,,((:':: ..,
··;:·,:·,;.,
/.· ,.;.,

'

Under the Code of Ethics, a public dffi�iJJ;,�g�ll not h��f;"�y interest, financial or otherwise, or
engage in any business, employment, t�,sa:ctig\rp,rprofes.si�ii'11l_activity, or incur any obligation
of any nature, which is in substantial confli9twithtb.fprpper disclil:irge of his duties or employment
in the public interest. JtJ{(f�h;:!-,aws § 36;14-5(a)��N4: sulJ,s.tanii@qonflict of interest exists if a
.
public official has ry?�q* tc,beli§��; or expeqf1!i�tP.�, allY'PEI;�,9:P. within his family, his business
associate or his emplbye{;, will d�iiv¢
ary gain'6r 'suffer a direct monetary loss by
, ..,-.,,, a direcfmoiiet
'{,·:x·
.
.,.,_
,
.
,,.
reason of his official actjyj1)'. Sei9!ipn 36-14-7(�)! Additionally, a public official is prohibited
from using Wf pp,pll? offi�e�t,fwmJW�ti,aJ .�omi�p?,P. received through his public office to Obtain
financia!,g�iij1.fot,.ltj#ts.�l,f, his:farnj.ly merr:i.£§p;Jµs biliiness associate, or any person by which he
is emplqy�dOr whcimiµ�\r.�preseµts, Sectioh"'3§\l4�5(d). Further, a public official must recuse
from �ijt19ipation wheii('.µis,,busih.��s,>associate':6r employer appears or presents evidence or
argumenis{h�fore his state\6t: munl8ipij, agency. Commission Regulation 520-RICR-00-001.2.1(A)(2) ·A4<ii!ional Circlilii��ces \v:�anting Recusal (36-14-5002) ("Regulation 1.2.1");
section 36-14-'5(:t)l ;;,,Lastly, Sb9tjpn 36-14-S(e) ("section 5(e)") prohibits a public official or
employee from rept�s�p.ting hilfls�lf, representing another person, or acting as an expert witness
before a state or munlch1aJ:.ag��9y:'of which he is a member or by which he is employed. Section
36-14-S(e)(l), (2) & (3)ksee'also Commission Regulation 520-RICR-00-00-1.1.4 Representing
Oneself or Others, Defmedi(36-14-5016). Section 5(e)'s prohibitions continue while the official
remains in office and for a period of one (1) year thereafter. Section 36-14-5(e)(4).
In Advisory Opinion 2012-30, the Superintendent of State Piers for the Rhode Island Department
of Environmental Management ("DEM") sought guidance from the Ethics Commission regarding
whether the Code of Ethics restricted his wife from entering into a land lease with DEM, given
that the petitioner was a DEM employee and worked in and was responsible for the day-to-day
operations of the same port where the subject land was located. The Ethics Commission opined
The Petitioner represents that the most recent lease agreement was renewed while he was not a member of the Town
Council and was signed by him in his capacity as the MBA' s Executive Director. The Petitioner informs that he has
not in the past participated in Town Council discussions and voting relative to the lease agreement.
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that the Code of Ethics did not prohibit the wife from entering into the land lease with DEM based
on the petitioner's representations that his work was limited to the maintenance and supervision of
the state piers and their use by commercial vessels, that he had no involvement, oversight, or
authority over the management of DEM land leases in the port nor would he have any involvement
in the day-to-day operations of his wife's store located on the leased premises, which would be
managed and operated by his wife. Additionally, the petitioner represented that he would not
appear or represent himself or his wife before DEM. Likewise, in Advisory Opinion 2007-6, the
Ethics Commission opined that the Code of Ethics did not prohibit an attorney with whom the
Solicitor for the Town of Smithfield shared office space and expenses from appearing before the
Town Council and the Planning and Zoning Board, provided tl\at the petitioner recused himself
from participation in any matter brought by the attorney. Se�afo6 A.O. 2011-47 (opining that a
member of the Rhode Island Board of Governors for H:igli�r;fEducation was required to recuse
from discussion and voting relative to contract negoti1:J-ti9ns,111.yqlying his employer); A.O. 2009-1
(opining that a member of the Scituate Town Com�pil\iv�l requif�dtp recuse from matters before
the Town Council concerning school related issµ¢sfovolving the irtt¢r�sts
. . . . . of his employer which
provided busing services to the Scituate SchoQfJ)�pfuiment).
�
,· .. ·,

,'

··••:.'.:-,.

Here, the Petitioner represents that he will recu;\{fibrr,t participating in an/�dllll Town Council
discussions and voting on matters p�rtc:1jning to th�'feJse agreeihent, and that thiJease agreement
will be negotiated and signed by th({ff.�si<:l�_nt of the MBA, �ii behalf of the MBA:' As anticipated
by the Petitioner, such recusal is reqtiif¢d:'.11hd�r the Code{qf Ethics. The Petitioner must also
recuse from participation in discussionif�d\i'6�p11 any T6'Ml:9ouncil matters that may have a
direct financial impact upqn,th� MBA, artcfh1:atters'i�Sylµsh the'�* or its representatives appear
or present evidence o�,,#gtj#J.�µts.on behaif;,<ifthe �/2,i�e,f,we tlle•,Town Council. Additionally,
the Petitioner is proJµ�fted by."tli�\Sode of EtlupS:.fr9m r6p:r@�epJing the MBA before the Town
Council, or any othef•iµ\n).icipal �g¢hcy over'\yhi<iK the Town' Council has appointing authority.
of Ethics from using his public office or
Lastly, the Petitioner 'i'�)Hpmhibite,cf<;t;,y the
confidential-.�forw<ttion rec�{yeciJljrci�gljpi� publfqffice to obtain financial gain for himself, his
family �fp:i�rfliis}i?'t1�tnes�<�ss9ciate/6i(any per�ph by which he is employed or whom he
represt��{Notice o:fre��l. shali�):l�led with th,E]ithics Commission consistent with section 3 614-6.
·
'\Yl,,

Coile,.
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However, unde:r):qese circumstjfil�es, the'::testrictions that apply to the Petitioner based upon his
employment rel�t�$hs,hip with tl).eM}3A do not, in and of themselves, extend to the other members
of the Town Colllicm':\Accorgwgly, based on the Petitioner's representations, the applicable
provisions of the Co<le'lRJ2:.twps(ahd prior advisory opinions issued, it is the opinion of the Ethics
Commission that the Petiti,91,1.er;� employment by the MBA does not disqualify any other Town
Council member from disctiss1ng and/or voting on the renewal of the lease agreement.
This Draft Opinion is strictly limited to the facts stated herein and relates only to the
application of the Rhode Island Code of Ethics. Under the Code of Ethics, advisory opinions
are based on the representations made by, or on behalf of, a public official or employee and
are not adversarial or investigative proceedings. Finally, this Commission offers no opinion
on the effect that any other statute, regulation, ordinance, constitutional provision, charter
provision, or canon of professional ethics may have on this situation.
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Code Citations:
§ 36-14-5(a)
§ 36-14-5(d)
§ 36-14-5(e)
§ 36-14-5(±)
§ 36-14-6
§ 36-14-7(a)
520-RICR-00-00-1.2.1 Additional Circumstances Warranting Recusal (36-14-5002)
520-RICR-00-00-1.1.4 Representing Oneself or Others, Defined (36-14-5016)
Related Advisory Opinions:
A.O. 2012-30
A.O. 2011-47
A.O. 2009-1
A.O. 2007-6
Keywords:
Financial Interest
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RHODE ISLAND ETHICS COMMISSION
Draft Advisory Opinion
Hearing Date: March 16, 2021
Re: William J. Conley, Jr., Esq.
QUESTION PRESENTED:
The Petitioner, a former legislator who served. as a miffiBJFdf:'
tlie Rhode Island Senate, a state
"·•::ci-> :·>
;:••·., "··
elected position, requests an advisory opinion regarg111g whether h�::rµ�y, prior to the expiration of
one year after leaving legislative office, provia°if1Jgal services''t◊ .the Rhode Island Senate
Committee on Education in a purely volunta.q(papacity with no compensation.
r'>:-:-.,:·-··...·,·>

'\i;'i\\\'•�
,<'s,

"�:\i::,:
<'

RESPONSE:

'

.
.. ,··.:._:_ .. ,

. ! ·,·' , '·

�

'":'·' ?'.'��-

n is the opinion of the Rhode Islatl�\l1ms§.Commi;si�}f�:t· the Petitioner, :ti�er legislator

who served as a member of the Rho.de{Islaµi,l: S�nate, a sttl-i�Jlected position, may, prior to the
expiration of one year after leaving legi§l�ti�e:Offif�,. provid�::f. ?gal services to the Rhode Island
Senate Committee on Eq1+c.�tt9:t?- in a purely·xolunta:ry §ilp�city WiJ];L µo compensation.
,AfiIJ/:J;k/{t?: ,,
''i"\•' .«"iti.•··•·i: ;')i•;·t>-- . -�<>'
The Petitioner serv�shi( a merri�t,,,of the RQ-94.�Jsland Seri;�\�, representing District 18, until
January 4, 2021. In his�tiyate cap,.\c.i.ty, the Petit�ijner is a licensed attorney in the State ofRhode
Island and a principal
L�»t::9£,:ijce of Wil!i� J. Conley, Jr. He informs that his legal
practice infl:t:iq�ij-�}(t�p.sive'·eip(!tj.6,i}cS�iif��}de Isl�e Education Law. The Petitioner represents
legif s�zyiy�,s'<td1 the Rhode Island Senate Committee on
that he;::lii::-beeh"'��k¢.ct,Jo
Educatls>nO:(''Committ�etj'.)tJhe P�ti{iqner stateilh'at said legal services would include: reviewing
the bills\�signed to the."t:;ghµnitt�&jJC>r, hearing; answering the Committee's legal questions
regarding C4pim.ittee proced.ttr�:'@lld pr8R'.qs,yd legislation; potentially editing legislation under the
Committee's 'Bqli$t�eration;
artg;ppssibly\iissisting
the Committee Chair in preparing to discuss
;+::-..·:..,
1..::,:-·;._...
, �,
legal aspects ofa-QjlJpn the Se:ti�t� floor. The Petitioner states that his work would be supervised
by, and he would
to t��;':§�nate President's Chief Legal Counsel. The Petitioner further
states that, typically, tlie/p):pyf$i§j3:'ofthese legal services is subject to a six-month contract for the
period ofJanuary 1, 202ltq{f-µrte 30, 2021, that is executed by the Executive Director ofthe Joint
Committee on Legislative Sefvices, the Operational and Management Committee for the General
Assembly, and the legal counsel providing the services would normally be retained as an
independent contractor. However, he explains that because he will provide the legal services
without compensation, there will be no need for him to sign a contract and he will neither be
considered an employee of, nor an independent contractor for, the General Assembly.
Additionally, the Petitioner states that should he continue to provide legal services to the
Committee beyond the anniversary of the end of his term as a Senator, he will continue to do so
without accepting any compensation.

of;J'��

proy,i4�

r'epi��'
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The Code of Ethics contains both statutory and regulatory "revolving door" provisions that are
applicable to many public officials, including current and former members of the legislature,
requiring a one-year "cooling off' period after leaving public office before seeking or accepting
other paid positions in state government. The statutory revolving door provision at issue in the
instant request for an advisory opinion is R.I. Gen. Laws § 36-14-5(n)(l) ("section 5(n)") which
provides:
No state elected official, while holding state office and for a period of one (1) year
after leaving state office, shall seek or accept employment with any other state
agency, as defined in section 36-14-2(8)(i), other than employment which was held
at the time of the official's election . . . except as prosiclei;lherein
.
.,/.'>;.:·:-:..><:''
//·"·• : _:;,-.,

/t:'

- .

.,:;-:· .,:;:.:::· 1:,\I]\..

The General Assembly and any agency or committee tµfr¢qfai¢)::xpressly included within section
36-14-2(8)(i)'s definition of "state agency." Acc2r,cifrtgly, abiJn,t}Jipplication of an enumerated
exception, the clear language of section 5(n) PI9�J?,its the Petitioh�r:frnm seeking or accepting
/
employment with the General Assembly.
/i;,:: :')
\((J;!;i��:��
·:•,;::_.;::!:'.:'.:\\,
In addition to the statutory revolving door p;6§¢ri.ptions seytforth in sJctip;µ 5(n), which are
applicable generally to all state ele9.!�cl officials,
'(.;gcl�):,f Ethics also c6nffi,i9s a regulatory
prohibition that applies only to merti,:fieij'ofthe GeneratA,s#einbly and reads:
'\<::r·: \t· ·\
\f)t;:<=,_··,,t>t-:--1��,No member of the General A;1'�111fift,h�1>$eek or''lq��Ht state employment, not
held at the time oft4;,member's\�l�ption:w:t{ilys,ervmgiJp:;the General Assembly
and for a periocl qfo,g� (1).,year afterga.:vingJf�i$latiy� offit@::'; For purposes of this
regulation, '',�biploymenetsJJall inchide\sen7J9i(as·ae(i9.t:,cl in R.I. Gen Laws § 3614-2(4) and sliaJJ\a,l�o inclii��\service as,l3:ll;irtdepende�l'tontractor or consultant to
the state or any<s�t@;. ,agenJyjbyhether a'if;3n,,individual or a principal of an entity

the

'!2u1

:::o,��?��:,�l\i\: 1:rt,'�:0t,,�\)

Co111Il\t§'sfon Regulation �2,Q-Rl€J:{tQ,9-00-1.5:21 "�gohibition on State Employment (36-14-5007)
("Regulli{ip:t\ 1.5.2"). Uni��,its stafl}t9,ry counterpart, Regulation 1.5.2 does not authorize the
Ethics Com.mi$sion to grant<)µiy exc�pti}\p.s to its strict prohibition. As such, Regulation 1.5.2
serves as an�'a:��p!ute bar to tli,�'.fetitiotiet;:,seeking or accepting potential employment as legal
counsel to the Cd�ttee withiv'.9µe year after leaving legislative office.

''Z{';!'.\\

) ?),:

The Ethics Commissio:rfJ:i� Qt1se.veral occasions in the past reviewed and applied section 5(n) and
Regulation 1.5.2 (forme'tly!{!q'i8\vn as Regulation 36-14-5007) to legislators. For example, in
Advisory Opinion 2006-25�;::;the Ethics Commission opined that Regulation 1.5.2 prohibited a
member of the House of Representatives from providing insurance brokerage services as a
consultant to a quasi-public state agency for which he would have been paid a commission.
Likewise, in Advisory Opinion 2009-44, the Ethics Commission opined that section 5(n) and
Regulation 1.5.2 both prohibited a member of the Rhode Island Senate from providing paid
arbitration or mediation services to a state agency, although he could continue to be listed on the
Department of Administration's master price agreement as qualified to provide such services to
non-state entities.

2

A third revolving door provision of the Code of Ethics, Regulation 520-RICR-00-00-1.5.1
Employment from Own Board (36-14-5006) ("Regulation 1.5. l "), also restricts a public official's
ability to accept a paid position that requires the approval of the public body of which the public
official was a member prior to expiration of the requisite one-year "cooling off' period. Regulation
1.5.1 provides that "no elected or appointed official may accept any appointment or election that
requires approval by the body of which he or she is or was a member, to any position which carries
with it any financial benefit or remuneration, until the expiration of one (1) year after termination
of his or her membership in or on such body." See, e.g., A.O. 2016-43 (opining that a North
Smithfield Planning Board member was required to wait one year following his resignation to
accept, if offered, appointment by the Town Administrator to the position of Town Planner where
the selection process and final decision required the Boar,d) $:�pproval). Contra A.O. 2003-65
(opining that a School Committee member could provid�•spoit:s officiating services to the school
department, given that he waived receipt of remunera�iefh):.>'/. · ··
<.::.:>:. --�·;:/
_/\t'.:·:., ..

·-::.,;.-;:\·:>-

Notably, however, the receipt of compensation fq(se,.rvices rendeiedj}a necessary element in the
application of the provisions of the Code of �tlµtSbited above. See'A.'Q'., 2013-11 (opining that
an elected member of the Pascoag Fire District'.�Qar,d of Commissioners Cgµ\� not seek or accept
a position as a volunteer firefighter in the same'\ii�b:i.ft whil�;h.9lding office��.a Commissioner,
and for one year after because volru,,ity�r firefightet��5¥�1J(p�fcf for their servfo9s;,.,as independent
contractors); A.O. 2004-36 (opinirig:fpat.,f:l state emplpy�e sitting on the Rhdde Island Water
Resources Board as the designee offti¢·:.Dif�ftqr of Adriiinlstration could not accept, if offered,
employment in the position of GenerafM.:�agetbfthe Wat�i.J{esources Board).
.

·,.._.<

Here, cognizant of th rf�$�1�*g •4,oor pr���!9ns �[t��.:Q9d9.,?}��cs, the Petitioner states that
;?
he will forgo any CQtJip¢iisation:�s9ciated
with/tl:iyj:,6siiion,:.9pJegal counsel to the Committee.
Under similar circunis�qes, the �twcs Co�sli&n has previbusly permitted public officials to
accept employment or :ipp�ip.tmeµt;J�,.,.a positiori/1:11.lTing their public service, or within one year
after leavi11g.,p11bH�.,service,'.",p;i;o'vl4�oI�Jhe eiilplpyment or appointment was to a volunteer
positionJ:>i¼her�''th�ipµlJlic 6fficiill agre6diq''\Yf:live,#ie receipt of compensation and benefits and
Se�',e.g., A.O::::<?0,18-7 (opining that the Chairman of the West
serve p::f�volunteer
W arwidk; �i::llool Comniitt��:i\Yas
prphibited from serving as a coach for the West Warwick
High Sch8ql:0.girls' basketB�t:;.Jeam:<iJi:().yided that he waived the receipt of any financial
compensatiort:�q(or benefits\1µi4, served:in a volunteer capacity); A.O. 2016-46 (opining that a
member of Pawtup�et City CmifiRil could be appointed to the Pawtucket Water Supply Board, an
unpaid position, wi�,cme ye.iI'gf the petitioner's official severance from his position as City
Councilor).
'¾''t>:....•.,CiJ•l
- ·.
:''.'::/·'·.-;: ·:- : -

capac,jty.

·
'",'! ....·.• ·;::t-._

'-... :.:; :i:,::''··
.

.
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In line with article III, section 7 of the Rhode Island Constitution, which requires public officials
to hold themselves to ethical standards that go beyond the legal requirements of the Code of Ethics
by "adher[ing] to the highest standards of ethical conduct, respect[ing] the public trust and . ..
avoid[ing] the appearance of impropriety[,]" the provision of the legal services on a voluntary
basis must not be temporary as a means to circumvent the revolving door provisions of the Code
of Ethics in order to later secure a paid position at the expiration of the one-year "cooling off'
period,. See, e.g., A.O. 97-117 (concluding that a former Town Councilor could not circumvent
the Code of Ethics by assuming a Senior Center Director ("Director") position and serving as a
3

volunteer only for the period of one year after her term in office ended and then accept financial
and other benefits as compensation for her work as Director as soon as the one-year period ended).
Accordingly, given the Petitioner's representations, the applicable provisions of the Code of
Ethics, and the review of prior advisory opinions issued, it is the opinion of the Ethics Commission
that the Petitioner may provide legal services to the Committee, provided that he waives the receipt
of any compensation for the performance of such services, even beyond the expiration of one year
following his severance from legislative office on January 4, 2021.
This Draft Opinion is strictly limited to the facts statecl,:ll�rein and relates only to the
application of the Rhode Island Code of Ethics. Under t�{C:gd'e of Ethics, advisory opinions
are based on the representations made by, or on behalf:of, i{public official or employee and
are not adversarial or investigative proceedings. Fjn;;py;'tbis Commission offers no opinion
on the effect that any other statute, regulation, 9._-gi:na.nce, ·cti�titutional provision, charter
provision, or canon of professional ethics ma:y,'.(�f�1 on this situJt,fo11.
/.-·:.:.::;;,: ··/

Code Citations:
§ 36-14-2( 4)
:,
,·
§ 36-14-2(8)(i)
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§ 36-14-5(n)
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520-RICR-00-00-1.5.1 Employment.':n-dµi'Q� I3oard (3.6Lf4,,,?006)
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>
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RHODE ISLAND ETHICS COMMISSION
Draft Advisory Opinion
Hearing Date: March 16, 2021
Re: Marisa Desautel

QUESTION PRESENTED:

{fiIMv,· · ...•.· •;),•-. .

The Petitioner, an attorney in private practice "'.:R:C?:Jepresents tl:i�>City of Newport as special
counsel in an environmental litigation matter, requt.6sis an advisory Opirµon regarding whether the
Code of Ethics prohibits her from appearir\gt$�f�re the Newport 'pl�ng Board and/or the
Newport Zoning Board on behalf of a client who::@��!,cs to retai1:1: the Petiti6ti�tlls an environmental
expert witness to testify in a land use application fiia.tter .<f \,

· .�·,:-:,.:· ;·, ,�,\;·. �:<(tiJf�\��:/

RESPONSE:

\.. .

,,, ' >

· <\\··. i\t

:::];:;''.;}::\.

It is the opinion of the Rhode Island Eth! - · · .. Comtj:ii:;;sjpn thaftJ:i�•J>,etitioner, an attorney in private
:
.
practice who represents flt�,Gity of Ne��r as''§p�9j�.,9oun�el[\µi.an environmental litigation
<
matter, is an indepen��#f9biiti:�ft9r and, tli�I'�foi:t:,<r�:no(��lJjx?t toH:he Code of Ethics or limited
by prohibitions thei:ei:g/that rrugl:i.{\ptherwis�I,p�y�rit hei> frqn.t- appearing before the Newport
Planning Board and/6r:f�� Newpd#?ioning Bc,ij�'(on behalf ot a client who seeks to retain the
o
in a land use application matter.
nrt\
Petitione
\;:�ij�;:: � �{�1'.;t:�
)
The Petitt(),µ¢ri2pfos@h�Jhat sheJ�;an attom�yJJc:�rised in the State of Rhode Island and the focus
of her'{pr�ctice
is env1tbmri�ntaFla\ii.,
She stati${that in 2019 sh� was retained by the City of
•.,.,,,i·•:''
.... ,•., ... ,,
'0':•••·''•,
NewportG{§ity" or "Newp9:f.�1�) to pt{)yicqe leg�l services to the City relative to an environmental
litigation irtiit;t�,;.("litigation 'rri�tt�r") iritw-pic:h the City is a party. The Petitioner represents that,
following her 'iil,t¢:rview with tli�!l';fewport'S'blicitor, she was selected by the City Manager to assist
with the litigation\matter becau !.; .:·>lJ her environmental expertise. The Petitioner emphasizes that
'\':·/::.}',
she has not been hireQ::PI. swofll:;µipy the City as a solicitor, nor has any other attorney in her firm
been so hired or sworrfifi;:t:Sli�t�dds that her law firm is not handling any other legal or business
matters with or against tli�€iff
at this time. The Petitioner explains that the litigation matter is
';i.,.-•_.;•
presently in the remediation phase before both the Environmental Protection Agency ("EPA") and
the Rhode Island Department of Environmental Management ("RIDEM"). The Petitioner further
explains that she presently appears before both the EPA and the RIDEM relative to the
remediation, as she has for some time and expects to for the foreseeable future. She states that,
while environmental cases of this nature can continue for a long period of time, it is possible that
the litigation matter could eventually be settled without having to be tried in court. The Petitioner
states that she bills the City for her legal services and that she .receives a Form 1099 from the City
each year for income tax ptrrposes.

'\��

".:::·.,·.,·•<·

,·_._ _-,..i!:::-,_
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The Petitioner represents that one of her private law clients seeks to retain the Petitioner as an
environmental expert witness to testify in a land use application matter before the Newport
Planning Board ("Planning Board ") and the Newport Zoning Board ("Zoning Board "). She further
represents that,in her capacity as special counsel to the City in the litigation matter,she will not
be required to appear before either the Planning Board or the Zoning Board. It is in the context of
the foregoing facts that the Petitioner seeks guidance from the Ethics Commission regarding
whether the Code of Ethics prohibits her from appearing before the Planning and/or Zoning Boards
as an environmental expert witness on behalf of her private client.
As a threshold determination, the Ethics Commission must d�t�rmine whether the Petitioner, in
her role as special counsel to the City,is a person subject t9:Jh,i:ff'cbde of Ethics. Pursuant to R.I.
Gen.Laws § 36-14-4,the following groups of individual,s,;'.s.Ji�l be subject to the Code of Ethics:
"(1) State and municipal elected officials; (2) State ,ap.a/i'hliiilcipal appointed officials; and (3)
Employees of state and local government, of b9w:d�)>c0111rii1$sions, and agencies." As the
Petitioner is indisputably not an elected officia\p�iwY sort,the qlif�f¼<:m that remains is whether
she is to be considered a municipal appointed.c.9:(t}$ial or an employee ofl•·local government.

The Code of Ethics defines a municipal app�i�i��t9:fficial Jl�\gany offi��f}pt 1nember of a . ..
municipal agency as defined herei,pt�ho is appci'i�fre,,£�#::JJterm of offic�:)�,ecified by the
constitution or a statute of this stat�/6ftt.1.. charter or'orgµiance of any city ot''town or who is
appointed by or through the go-V6�g(;l??fiY or
official of state or municipal
government." Section 36-14-2(9). Cortitn.is'sMti:teg;µlation'.520�Il!CR-00-00-1.l .3(B) Additional
Definitions (36-14-2002)rR�gulation 1:}i§;:) e�piftl�§\{QOn thiit4�.:f:1nition to include "any officer
or member of a . .. m1+P,itipaj,i�ge,pcy as defj.t\�d he,r�m;waq,4;_ app6mted to an office specified by
the constitution or c!:�ta-hlte o't'tfu�t§tate or ·�·sl,JJ1rf.�r{of ordiu;mc:e of any city or town or who is
appointed by,througli:9rcwith the'-�qyJce and cbn��ii{of a gov�riling body,or any court,in state or
municipal government,'b�l}ighest qffl,£,ial of state'.Qtmunicipal government. " Here,the Petitioner
was not apggw,!�4::tstany t�fw:pp:gffi◊-�:t�wrlath�i;!}t}lS selected by the City Manager to provide
legal s�nq§��'fo{tni_�j�,,felatlv�:J�-an eiivitpPflty11taJ;Jhigation matter in which the City is a party
becau�}.9f'the Petition�aj�;�,. expe�i��,Jn envl:fo�ental law. Therefore, the Petitioner is not a
:
municipa,,l(�ppointed offici�J:� thaft�:rp1, is defined in the Code of Ethics.

hi'g���t

'\;t�,t\�.

'·\t\\;fr:.., '<itti:Ji');;,

As to "employ��}.£f state and 1§:�/;!l government,of boards,commissions and agencies," the Code
of Ethics defines'lij��� individu1ij�?as "any full-time or part-time employees in the classified,non
classified and uncfa��i:fied se��� of the state or of any city or town within the state, any
individuals serving in'fuiy::;:ippqi,�tid
state or municipal position,and any employees of any public
"(·'·::'• ':·,··t-:··:··· ":'''
or quasi-public state or<m,tfiµcipal board, commission or corporation." Section 36-14-2(4).
Regulation 1.1.3(C) furthet':::broadens this definition to include: "(1) any individual receiving a
salary from a state or municipal agency, whether elected or not,on a full-time or part-time basis;
(2) any individual in the classified,non-classified and unclassified service of the judicial,executive
and legislative branches of state government; (3) any individual in the classified,non-classified
and unclassified service of any municipality within the state; (4) any individual receiving a salary
from any public or quasi-public state or municipal board,commission,corporation,or other public
or quasi-public agency however named; and, (5) any state or municipal appointed official who
receives a salary or stipend for their appointed service." The Petitioner represents that she is not

2

a salaried employee ofthe City, but rather, bills the City for her legal services andreceives a Form
1099 from the City each year for income tax purposes.
The Ethics Commission has repeatedly opined that attorneys in private practice performing legal
work for public agencies are independent contractors and, therefore, are not subject to the Code of
Ethics, nor constrained by its conflict ofinterest provisions. See, e.g., A.O. 2009-46 (opining that
an attorney in private practice who performed legal work on an hourly basis for the Town of
Johnston Zoning Board ofReview ("Zoning Board") through the Town Solicitor's Office was an
independent contractor and, therefore, was not subject to the Code of Ethics or limited by its
prohibitions in seeking zoning relief before the Zoning Boarq,);,,A.O. 2007-43 (opining that an
attorney whose law firm served as legal counsel to the Norj;lf:'f.r9�idence School Committee was
an independent contractor and, as such, did not falk;wi4er the jurisdiction of the Ethics
Commission); A.O. 2004-19 (opining that the petitio:µ¢t}·wli8'$�rved as legal counsel to both the
Planning Board and the Zoning Board ofReview f9;,JRJ}t'own'ci�C:yY"�st Warwick, was not subject
to the Code of Ethics in that capacity, becau��(1114ependent contr�stors of state or municipal
government are neither "employees" nor app9µ,ite&6fficials subject foJhe provisions of the Code
of Ethics); A.O. 2001-34 (opining that the p�ti.#'◊11er, who served as legJt:,younsel to the Rhode
Island Ethics Commission, was an independent 66µ1Ja,;ctor a11cl):1,ot subject to'the. Code of Ethics).
See also Gemma v. Rhode Island Ethics Commissi'Sri➔'::N96P<:;94--3404 (R.I. Supe.�- Ct., Sept. 17,
1994) (concluding that an attorney iogifiic�lly retainecf by{tlie State was not an �inployee, but an
independent contractor and, accordin'glyi)v�)J.O:t subject'to)11erevolving door provisions set forth
)).
in R.I. Gen. Laws § 36-1
� :: " �
'+'��•.
Here, the Petitioner wc1fpc5f¢1¢gt�d or appQinted t9'.1"¢Pi¢$�,t1\the'Qjty ofNewport, nor is she an
employee of the City(�,:tli.at tei:'i:WI�:f!efineli�:t4y'(i:�JjYaJJ.f!prpyi§ions of the Code ofEthics. She
provides legal servic�s'JqJhe City'ip:i,µe litigatiqitp{atter in the'C\ipacity ofindependent contractor.
As such, she does not fal�}fuger th¢jiJri�diction 5ftge Ethics Commission and is not subject to the
Code ofEthicsr/ ':>.s�
''<ii�:,):/�b'.'t,;::: ,i+I�, :f':,,,

'"�t,�: :Ji�!i)i;,'1\,,

0

,tf-t;;:!}JJ\,J::It�_';)·it:.•:,>

"<::•::.•''"·.

\<'?:\\

·•.;,�\::<;••:t';, '." . "<'.:'>'

This Dra�t Opinion' is,: st!ictly< l�Jted to ·tli�(f,acts stated herein and relates only to the
applicatl<i�:�f the Rhod�ist,:nd C6de.:QfEthics�··under the Code ofEthics, advisory opinions
are based"o'.fi\1)Jie represent�'ti«}ps
or on behalf of, a public official or employee and
,:·•'?·/"'· m�d�l?Y,
"-.:�.:·.: :=<:>!-.
"'\?-'./•:�,
are not adve��;rial or investiga:t�ve pro'ceedings. Finally, this Commission offers no opinion
on the effect tli�ij:�py other st�t�te, regulation, ordinance, constitutional provision, charter
provision, or cantiii)if:professiqµ;al ethics may have on this situation.

"<!fi\ "·, J,<
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t(:v�r> ()•'
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Code Citations:
§ 36-14-2(4)
§ 36-14-2(9)
§ 36-14-4
§ 36-14-5(0)
520-RICR-00-00-1.1.3 Additional Definitions (36-14-2002)
Related Advisory Opinions:
A.O. 2009-46
A.O. 2007-43
3

A.O. 2004-19
A.O. 2001-34
Related Case Law:
Gemma v. Rhode Island Ethics Commission, No. PC94-3404 (R.I. Super. Ct., Sept. 17, 1994)
Keywords:
Code Jurisdiction
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RHODE ISLAND ETHICS COMMISSION
Draft Advisory Opinion
Hearing Date: March 16, 2021
Re: James Grundy

QUESTION PRESENTED:
/�1:!:_�:-·;. :i ):::i:i.':!�i:'.:,., ,
The Petitioner, the Chairman of the North Kingstow>Pla.rining Commission, a municipal
appointed position, requests an advisory opinion ,:regii:fd.1�g whetl,1¢i; he qualifies for a hardship
exception to the Code of Ethics' prohibition agaitj§f}epresenting onese,lfbefore one's own board,
for purposes of requesting a zone change for �f<:ff;o\vned by the Petitfoner}s construction business
that would allow road access to an abutting'loLpwned by the Petitione�'r brother, which the
Petitioner and his brother then plan to develop i#9rder _to bgild co�6ti1aj units to rent to
commercial tenants.

·RESPONSE:

·, ..,.

!((/�:·_;:-..

It is the opinion of the Rh9deJsland E����'c:�i�$i6nJhat the:tetitioner, the Chairman of the
North Kingstown PlanfJiµg'Ctjitiµµssion, iµtunicip'�t4pppinted �b§ition, does not qualify for a
hardship exception
Cod�'6(E.thics' pt()];tipitionagai11sfrepresenting oneself before one's
own board, for purpb§e�,,,of req�¢sting a zb:µe'bhange for lot owned by the Petitioner's
construction business t1ia'.{:y;v9uld .Afl�W,- mad acteisJo an abutting lot owned by the Petitioner's
brother, v\TQ:iJ5li]:li¢Jfe,titiori�i:,�d{Iµ�'Br�tp�i:,therkpian to develop in order to build commercial
units � renfib'86llim_etci.<!l ten���
1
i?:.,,,
The Petiti6p�.r
,the North Kingstown Town Council in 2007 to serve as
"·· ,, was initiaiiy:Jppointec(�y,
··'
... ,,..-.
a member oftlie North Kingstqwn Pla.nriip:g Commission ("Planning Commission") and has served
continuously'ld::Jh::it capacity Sµib�. The·P�titioner is currently the Planning Commission Chair
and his term wiff'�SqJi.re in 202�l(The Petitioner represents that, in his private capacity, he is the
sole owner of Atlruitic{C,�mtrol:§y�tems, Inc. ("Atlantic"), a construction company that performs
primarily commercial'h9µ§tni;qtj.ph. The Petitioner represents that he has owned Atlantic since
1992 and that, in Octobefo{goio, Atlantic purchased a lot that is adjacent ("adjacent lot") to the
lot on which Atlantic is situated. The Petitioner further represents that his brother owns a lot which
is located east of Allegra Lane in North Kingstown ("Allegra Lane") which has been in the
Petitioner's family since 1986. The Petitioner states that Allegra Lane abuts the adjacent lot, does
not have any frontage, and has been landlocked since approximately 1990. The Petitioner further
states that, in order for Allegra Lane to acquire frontage that would facilitate its industrial
development, the zone designation of the adjacent lot owned by Atlantic must be changed from
residential to light industrial, since a residential lot cannot be used to create frontage for a light
industrial lot.

(<ttffe
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The Petitioner describes the anticipated development of Allegra Lane to include the construction
of commercial units that will eventually be rented to tenants who are unknown at this time. The
Petitioner states that he, as the president and sole shareholder of Atlantic, and his brother, as the
owner of Allegra Lane, would be co-developers of the commercial units planned for Allegra Lane,
and that both the Petitioner and his brother would be significantly financially impacted by the
development of Allegra Lane.
The Petitioner represents that, while the desired zone change would allow for more convenient
access to Allegra Lane, the commercial development of Allegra Lane will occur with or without
it. He further represents that both the lot on which Atlantic J."?Jocated and the adjacent lot are
presently inconsistent with the Future Land Use Map withint}ieN6rth Kingstown Comprehensive
Plan, but that the lots will be made consistent with the Cq:qipr�hensive Plan if the zone change is
granted. The Petitioner states that, if he is grant�4·:\1.)liatd�liip exception from the Ethics
Commission allowing him to appear before the Plapnfn1fCommission for purposes of seeking the
zone change, he expects that he will also need to appe� before the Pi�ng Commission on future
occasions relative to the development of Alle9r�\arte. He adds that hijs prepared to recuse from
voting on or otherwise participating in the Plann,ing Commission's consi@r3:tion and disposition
of this matter. It is in the context of these facts'th�tJhe Petitjqq_er requests �hardship
exception
· ·· ·
from the Ethics Commission to appear before the Plaprtip.g Cb¢mission.

\>\:'
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The Code of Ethics prohibits a publib:9ffi�iBJJrom rep;�;��ting himself, or authorizing another
person to appear on his behalf, befor;:�tstailoi:'mlUlicipa(agen9y of which he is a member, by
which he is employed, or .foqyhich he is tli� �pp�ititiµg a'1-thorityJil}J. Gen. Laws § 36-14-5(e)(1)
("section 5(e)"); Commf��i§rj'.:l{�gulation 52(};-;R}C��OQ\QQ\1.J.4 R.eptesenting Oneself or Others,
Defined (36-14-501(j)}':'R.egui�tiq:ti:J .1.4"). 'Wbil�:m;any d&n:fliqE3 can be avoided under the Code
of Ethics by recusing
participati,ng and vo,titig in certain matters, such recusal is insufficient
to avoid section 5(e)'s ptphibition.t<-A.bsent an\e11,ress finding by the Ethics Commission in the
form of an,ajytsory,,opinioI{th3:!/�Jl���bip exist's<}ie�tion 5(e) 's prohibitions continue while the
public oJµqi,�Iterr1am�:tHPffi6e�ifffor
o�year thereafter. Section (e)(1) & (4). Upon
receip("§f:i'hardship exij#ption, ·th�:pµblic offiti�'jnust also advise the state or municipal agency
in writ111g\ifthe existence'iti<.lthe ril:l.1:µre of his interest in the matter at issue; recuse himself from
voting on bi'qth.erwise particip�t,ing inth,�</igency's consideration and disposition of the matter at
issue; and f�ll9w,.any other re,cpmmendations the Ethics Commission may make to avoid any
appearance of irt1Pf9P!iety in thpliJ.atter. Section 5(e)(l)(i-iii). See, e.g., A.O. 2014-26 (granting
a hardship exception�<> 3:_memb�t9f the Barrington Zoning Board of Review ("BZB"), permitting
him to appear before th�}�lZ:l3.(t�:f'request a dimensional variance for his personal residence, but
requiring him to recuse hirj:iselffrom participating and voting during the BZB's consideration of
'<)/
his request for relief).

ftpJ;ll

apefi94PK

The Petitioner's proposed conduct falls squarely within the Code of Ethics' prohibition against
representing himself before an agency of which he is a member. Having determined that section
5(e)'s prohibitions apply to the Petitioner, the Ethics Commission will consider whether the
circumstances represented by the Petitioner herein justify a finding of hardship to permit him to
appear before the Planning Commission.

2

The Ethics Commission reviews questions of hardship on a case-by-case basis and has, in the past,
considered some of the following factors in cases involving real property: whether the subject
property involved the official's principal residence or principal place of business; whether the
official's interest in the property was pre-existing to his public office or was recently acquired;
whether the relief sought involved a new commercial venture or an existing business; and whether
the matter involved a significant economic impact. The Ethics Commission may consider other
factors and no single factor is determinative.
In prior advisory opinions, the Ethics Commission has declined to grant a hardship exception for
matters involving new commercial ventures. In AdvisoryC> Opinion 2006-43, the Ethics
Commission declined to grant a hardship exception to a men;ip:�re>:f the Barrington Planning Board
("BPB") who sought approval from his own board to con�tn.:iff'111 affordable housing development
because the property was not the petitioner's resic;le�c�/ or;'mincipal place of business; the
development appeared to be in furtherance of a cpn:mi.eicial Veµtut"e; and the petitioner's legal
interest in the property did not predate his appoipJirient to the BPB\'[p.e Ethics Commission also
declined to grant a hardship exception in Advt$9.cy(Opinion 2003-49, wher� the Assistant Solicitor
for the Town of Lincoln ("Lincoln") wished to'represent himself before theh.�coln Town Council,
l
Zoning Board, and Planning Board relative to the>d�y�lopmepJ:bf two parces real estate that he
owned in Lincoln. The hardship exC,eption was not\fra11t�dbe�ause the petiticmer',s ownership of
the lots did not predate his appointrijenf::�$ Assistant s6,{ci,t&( and it was uncert�ill as to whether
either lot would be used as the petiti8�er's>p:ri,mary residence or simply resold in commercial
transactions after development. See al�ct'f\.6.29'99.,41 (de�Hiµrlgto grant a hardship exception to
a member of the Exeter Z_qping, Board whct�ouglittq$e1+erate additi,onal income by entering into
a contract to locate �•.c�llillaf c;qmmunicatiqns tqwiru.o#: ms r�sidential property because the
proposed commerci�v�nfu�-s'eryeg only tc}g�µe6tte':id<litional
income for the petitioner).
-<;:_ --:-:;
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In contrast, the Ethics"'c:6}:nlllissidijLfi�s occasi6tj.ajly granted a hardship exception in situations
involving C,Ql111Il:yrci';ll ve11tti1}$ W!i�iB::��c;yp�ionaCcircumstances were present. For example, in
AdvisoryQpirti6n'.2_QJ'8:;,24, th�:Etliics C6��$ipn::Sg;ranted a hardship exception to a member of
the Scft@.tlTown Coll!l.�il{�'Tomi(i;ouncil")'b.llQFing him to represent himself, either personally
or throtigli?a,,representativetl>yfore'q\?,�cituate Plan Commission, for which the Town Council
was the app9:l9Jing authority;jtp,:,,obta1r1i�J>feliminary/final approval of a Comprehensive Permit
Application (''i:t]iP,lication"). The,)1pplication related to a parcel of undeveloped land on which the
petitioner had plaiiµy,d to buildt�>housing development consisting of 18 condominium units, a
number of which \vg�q be dyetged affordable housing under circumstances where affordable
housing in the Town 6($ci�t�fell below the required percentage. In opining that the totality of
the circumstances justifi'e� gra,µting a hardship exception to section 5(e)'s prohibitions, the Ethics
Commission relied upon th'eipetitioner's representation that he had purchased the property, filed
the Comprehensive Permit Application, and obtained a Master Plan Approval prior to his election
to the Town Council. The petitioner had further represented that, absent preliminary/final approval
from the Scituate Plan Commission, he stood to suffer significant economic impact due to his
considerable investment to date.
Additionally, in Advisory Opinion 2018-5, the Ethics Commission granted a hardship exception
allowing another member of the Scituate Town Council to appear before various boards for which
the Town Council was the appointing authority to obtain approvals to restore and renovate his
3

commercial property which had been damaged in a fire. There, the circumstances were such that
the petitioner had operated a· store on the property for several years prior to his election to the
Town Council. The property had been extensively damaged by fire and could not reopen absent
certain approvals by one or more of the boards. The petitioner was not seeking any extraordinary
relief from the Town of Scituate's building and zoning ordinances and had suffered a substantial
financial hardship due to the continuing loss of income from his business. See also A.O. 2002-8,
(granting a hardship exception to a Narragansett Town Council member, allowing him to appear
before the Town Council in order to establish the appropriate zone determination for his property
which he had purchased several months prior to his election to the Town Council, given that the
zoning of the property was uncertain due to prior Town CounsH�,rror).
In the present matter, the Petitioner seeks a zone change tp(i�fthat is adjacent to the lot on which
his principal place of business is located, and which i,s :6'.'\V,rtedby that business. The Petitioner's
ownership of the property for which he seeks the zp1:1fchange dicf npt predate his appointment to
public office and was only recently acquired. Fu_rtfier}the relief sought involves a new commercial
venture of significant economic impact for the,i>etit10ner and his brother,:•• Accordingly, based on
the Petitioner's representations, the applicabi�:pfgvisions of the Code''ti'f,:§thics, and consistent
with prior advisory opinions issued, it is the opiniop.;qf Ethic� Qqmmission't�j\l.tthe circumstances
described herein do not justify the, gtanting of @4spip:;�x'.ception to thi,C,ode of Ethics'
.c
prohibition against the Petitioner (�pp.
eai:4tg before ·bl�iio\Vll board to seek'a zone change.
Therefore, the Petitioner may not app��{b�forx,.the Plarri1111gQommission, whether individually,
through legal counsel, or through any'c�jhyr.'repfbsp:t1tative,·'re1atiye to the application for a zone
change on the adjacent lot. ...Jhe Petitionefis furt:he.r)iclyised tliat;'iq the event that his brother or
_
appearf 1ifore 14'ttPtaiµri11g Commission with regard to any
any representative for,
matter involving the,:proposed C0lllWercial de':''iJop111�nf ofAll�gri:i Lane, the Petitioner must either
recuse from participatiµg �onsisten.f:fyith sectidµ'.36114-6 or seekfurther guidance from the Ethics
· ·
·· ·
'<ii>
Commission.
<·'.:(i,t'>
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This
strictfyji;it�d
the.
stated herein and relates only to the
applic}tt!gnofthe Rli<>4�Island¢H4e ofEthi�s}JJnder the Code ofEthics, advisory opinions
are base�:�.� the represe#!ttJi,onsni.�4� by, or on behalf of, a public official or employee and
are not adv�f��rial or invesfig:;itive p�9��edings. Finally, this Commission offers no opinion
on the effect'iJt�(any other st�tute, regulation, ordinance, constitutional provision, charter
provision, or c�ii�b.'. ofprofes�l()t),al ethics may have on this situation.
�(),: :t}>""
Y>i};:�\
'\,i._.• \,,.

Code Citations:
§ 36-14-5(e)
§ 36-14-6
520-RICR-00-00-1.1. 4 Representing Oneself or Others, Defined (36-14-5006)

Related Advisory Opinions:
A.O. 2018-24
A.O. 2018-5
A.O. 2014-26
A.O. 2006-43
A.O. 2003-49
4

A.O. 2002-8
A.O. 2000-41
Keywords:
Hardship Exception
Property Interest
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RHODE ISLAND ETHICS COMMISSION
Draft Advisory Opinion
Hearing Date: March 16, 2021
Re: Tom Furey

QUESTION PRESENTED:
·=·.::.,::r-...,..,

The Petitioner, the Chairman of the Rhode Isla11{§6htractors R�g1itr,�!ion and Licensing Board
("CRLB"), a state appointed position, requ��ts,hll advisory opiniohJ-�garding whether he is
prohibited by the Code of Ethics from participatipgin a matter currently pending before the CRLB,
given that the appellant in said matter hired the Petitioner tq<.pirform work dijit.lie property that is
·J
the subject of the appeal.
"'<{}}t><f{E>"
t<',>>,.
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RESPONSE:

<(·:::·: �\�--· -?,.,
.

'.·\j_-.<·"t\
·.
._
<i,',;/·.--.·
?':·\--..,.
It is the opinion of the Ethic:§,9ommissio11friat thtP�ti#qner,thi:§llairman of the Rhode Island
Contractors Registrat,ipµ(wicl!Bfa;�nsing Bo�d c;�::w.:t�i�h,·� state? appointed position, is not
prohibited by the Cop.¢:§fEthicJf;t:gµi particip�tirrgip:amatter'.s'iwently pending before the CRLB
wherein the appellant,.iii;s�id mattel'hired the"�etitioner to perform work on the property that is
the subject of the appeab'.,IipyVev�t;µi c:onsiderati:qg of the appearance of impropriety that would
result from,, his.]'.5::il:tipipatiorttJ4� P:ititib'Q.�ti� advi�®,Jo recuse from so participating.
"�/.:.--:: , - .,,.

_,,.(\- \3}.\,�:....::.t)�.::i.''.'.

,: ;; ?���,

\\·/<'.)

The P�§�9J1er is the..Clia�l:ln oft!i�·�od;,Is1fui,4,C��tractors Registration and Licensing Board
("CRLB<Q�/:l:Ie states thaftlj.�{.;RLB<JYfi:sees contractor and homeowner disputes on appeal. The
Petitioner fu#h.er states that't4�·:<=RLBit�qpn expected to hear an appeal in the case of CRLB vs.
Steven Gianl6r�n'f<2 , 1 d/b/a Gia�iorenzo &}Sons, Construction ("appeal"). The Petitioner explains
that Steven Gianl9f�1120 ("Mr. 'Gi�orenzo" or "Appellant") is appealing the amount of a fine
imposed by the CR.l,:J3;.,staff {9J.l§wing a decision in favor of a homeowner who had filed a
complaint against Mr.·· GJ�w��B' as a result of work performed by Mr. Gianlorenzo at the request
of the homeowner on the'li9m,¥6wner's property. The Petitioner states that, in his private capacity
he is the owner of Furey Ro fmg, and that he was hired by Mr. Gianlorenzo to install a roof on the
property that is the subject of the appeal. The Petitioner adds that, to the best of his knowledge,
no part of the dispute between the homeowner and Mr. Gianlorenzo involves the roofing work
performed by the Petitioner. The Petitioner represents that he performed his work on the subject
property in 2019 and was paid in full for that work by Mr. Gianlorenzo on August 22, 2019. He
adds that he does not anticipate any future business relationship with Mr. Gianlorenzo, and that he
would be able to participate in the matter in which Mr. Gianlorenzo is the Appellant in a fair and
impartial matter. It is in the context of these facts that the Petitioner seeks guidance from the
06
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The Petitioner states that Steven Gianlorenzo is both a former member and a former employee of the CRLB.

1

Ethics Commission regarding whether he is prohibited from participating in the matter currently
before the CRLB in which Mr. Gianlorenzo is the appellant.
Under the Code of Ethics, a public official may not participate in any matter in which he has an
interest, financial or otherwise, that is in substantial conflict with the proper discharge of his duties
or employment in the public interest. R.I. Gen. Laws § 36-14-5(a). A substantial conflict of
interest exists if a public official has reason to believe or expect that he, any person within his
family, his business associate or his employer will derive a direct monetary gain or suffer a direct
monetary loss by reason of his official activity. Section 36-14-7(a). The Code of Ethics further
prohibits a public official from using his public office or confid�n,ti,al information received through
his public office to obtain financial gain for himself, his :fai:ililyl his business associate, or any
business by which he is employed or which he represents.,
36-14-5(d). Additionally, under
the Code of Ethics, a public official must recuse himself:(idm<participation in a matter when his
business associate or employer, or a person autho1jz;ed>by hisipµsjness associate or employer,
appears or presents evidence or arguments befo;9;4i�/state agency:'SQwnmission Regulation 520RICR-00-00-1.2.1(A)(2)&(3) Additional C:.ittii$stances Warranting> Recusal (36-14-5002)
("Regulation 1.2.1"). A business associate is:·d�fwed as "a person joined.together with another
person to achieve a common financial objective>;•;R.,t Gen. _I:;aws § 36-14�'.2(3}.
\•<,·
,<:fii(/f'
.·.·. . ,•..
/:::>,,. . tions that he '1a,s been paid in full
Here, based on the Petitioner's refo:��en.
'for the work he
ta
performed on the property that is the's11bjecf 9f:t}1e appeai;a11dJhat the Petitioner's work is not the
to believe or expect that the
subject of the dispute which led to tb:ti.#:rpe�h.:t11er<? is no
Petitioner will be persona!,ly.,,_:fj.11ancially Ill).J?�ctedwef�h�to part\9ipl:lte in hearing the appeal. For
that reason, the focus 9(theJollbwing analy�is. will ),j�jh¢'rel�tionslup between the Petitioner and
Mr. Gianlorenzo. ,d <;'>" "'\ ,;;},:,
\Jt:. ,·{< ,>''' '"<:?'.t:;;,

���#Sn

{/ .·-,·.:<···/

'·.". ·-·-::-...

> }.

ri�cm

\:;

In past advisory opini,6hi;\i1:b,e Etijt(Qommis�i��;.has required a public official to recuse from
considerati,9i;i., 09f:<lc.Ip.atte?;if'i:he '. pybl1�;:offjdal h�4\an ongoing business relationship with an
individ�f:9;'.ftitity:�pp��ing��fqre h1s"6r)1�r;g�bl�d body. See A.O. 2016-45 (opining that a
memb¢{:6,fthe Tivert611:J>l�rig:JR>�rd ("Plarinµig· Board") was prohibited from participating in
the Plannµi,�Board's
disc�isi9ns
arid.y9ting.
relative to a matter in which her business associate
'-:.-.: :.:·,.,
,,. ·:··. ,�•:
·, ,,... . '·\
appeared as;.iiil .,expert witness;'given tfo1t'Jliey had worked together professionally in the past on
projects, ofteri:fef�rred work aii.µ;'6Jients t&.:fich other, and would continue to refer work and clients
to each other); �'.9)?,005-64 (qpjping that a member of the Burrillville Redevelopment Agency
("Agency") could B.ot':particip1;1,t�.Jn discussions or votes on matters coming before the Agency
regarding a nonprofita�Vyl�p¢rtf"tequest for approval of a project, given that the petitioner was a
partner in an accountingYr#nthat provided accounting services to that developer on a continuing
'<."/
basis).
While the Code of Ethics clearly prohibits a public official from participating in matters directly
affecting his or her current business associate, the Ethics Commission has permitted a public
official to participate in matters involving or impacting a former business associate, assuming no
other conflicts were present. In determining whether a relationship between two parties constitutes
an ongoing business association, the Ethics Commission examines, among other things, whether
the parties are conducting ongoing business transactions, have outstanding accounts, and/or
whether there exists an anticipated future relationship. For example, in Advisory Opinion 20212

11, the Ethics Commission opined that a member of the State Housing Appeals Board ("SHAB")
was not prohibited by the Code of Ethics from participating in a matter before the SHAB in which
the appellant was represented by legal counsel who once provided legal services to the petitioner.
The circumstances were such that the attorney-client relationship between the appellant's legal
counsel and the petitioner had ended some four years prior, with the petitioner having paid the
attorney in full for all legal services provided to her, and with no expectation that she would require
the attorney's services in the future. See also A.O. 2013-21 (�pining that a member of the State
Labor Relations Board, a private attorney, was not required to recuse from matters involving his
former law client provided that the representation had concluded, that all outstanding legal fees
had been paid in full, and that there was no reasonable likelihqod of reestablishing an attorney
client relationship in the foreseeable future); A.0. 2007-5 (opµifo.gthat a Smithfield Town Council
member's prior attorney-client relationship with an indiv,ig.ii,aliwho sought legal advice related to
his property that abutted the Slacks Reservoir dam did p.qfpf8hi�it the petitioner from participating
in the Town Council's consideration of a matter rel::i.t�ci:fcfthe retf�� of funds to repair the Slacks
Reservoir dam, given that the attorney-client relatibriship, during which the client had not been
charged, had ended more than a year prior witlfriqplans for future reptesyntation).
, ...
'·- ··,.:g

In the present matter, the Petitioner represents th1ftlie:busine13gJ;elationshi; b�fyf�en the Appellant
and himself ended in 2019. He states tlic:tt the AppeIItiii(has. P�i<l him in full for the roofing services
he provided. He further states that ri\94.</e,sgot anticip�t�'lliiyoccasion for which,lie might engage
in a future business relationship with'��iApp�llc:tnt. The P�ti!ioner is a former business associate
of the Appellant, which means that th,¢; ():ide:''bf :§thics <ld�J\not prohibit the Petitioner from
participating in the CRLits99nsideratio1{9fthe app�a,lt,-Jhat not\vitJistanding, public officials are
advised by the Rhode Isi�4 C6�titution tb lipid tµdins.�iy�sJo ethic:al standards that go beyond
the legal requiremen� pfth�'bd<l,�>of Ethit�:1}�tf�4h�r[ing};tc1:the highest standards of ethical
conduct, respect[ing]<t��,: public t�l and . . >1�v'9i.ci[ing] the appearance of impropriety[.]" R.I.
Const. art. III, sec. 7. Atcc,rqingly/#Js. the opiii#'>h.of the Ethics Commission that the Petitioner
should not.J?<:lfticipa.te in the:;b?,at1:?t:/¢wf<!:1:1tly penaiilg before the CRLB. Although there is no
current :blis'.yi.eisissotjation lfetw¥en th� Petitio11er
the Appellant, the Petitioner states that he
perforp1ed<'work for the{\.ppella11.f$1,1cthe very"prgperty that is the subject of the appeal before the
CRLB .·<���f this a situatiof½ wlu6�Jp�CRLB would not be able to achieve a necessary quorum
to hear the\:p:iatter without;:,tl:i,e PetitjBner's participation, then perhaps the appearance of
impropriety rtii@t be outweigh�&1Jy the rt�fessity of the Petitioner's participation. Where no facts
have been presei1.t�dJ9 suggest tha,tis the case, the Petitioner is advised to recuse from participation
in Mr. GianlorenzO�:s;c1ppeal, c9µs.i�tent with section 36-14-6.
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This Draft Opinion
�imited to the facts stated herein and relates only to the
application of the Rhode l�Iitnd Code of Ethics. Under the Code of Ethics, advisory opinions
are based on the representations made by, or on behalf of, a public official or employee and
are not adversarial or investigative proceedings. Finally, this Commission offers no opinion
on the effect that any other statute, regulation, ordinance, constitutional provision, charter
provision, or canon of professional ethics may have on this situation.

Code Citations:
§ 36-14-2(3)
§ 36-14-S(a)
3

§ 36-14-5(d)
§ 36-14-6
§ 36-14-7(a)
520-RICR-00-00-1.2.1 Additional Circumstances Warranting Recusal (36-14-5002)
Constitutional Authority:
R.I. Const., art III, sec. 7
Related Advisory Opinions:
A.O. 2021-11
A.O. 2016-45
A.O. 2013-21
A.O. 2007-5
A.O. 2005-64
Keywords:
Appearance of Impropriety
Business Associate
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RHODE ISLAND ETHICS COMMISSION
Draft Advisory Opinion
Hearing Date: March 16, 2021
Re: John Cullen
QUESTION PRESENTED:
The Petitioner, the Secretary of the Block Island'fd�Jm Council, diri.�111cipal appointed position,
requests an advisory opinion regarding wh�1:li.�r;,he is prohibited byJ4�,Code of Ethics from
participating in discussions and decision-maki:ngl:>y the Tourism CounciL¢911ceming whether to
publicly support a pilot program proposed by{th� Rhode\Jsland PubHEI 'I'ransit Authority
("RIPTA") wherein RIPTA would 9p���te two trol1ey'�'91f�lpck Island during}J:w 2021 summer
season, given that the Petitioner is (qfut�4tlx on a waiting lfst to receive a taxi license on Block
''' \',<, >>
'
Island.
RESPONSE:

,,,�"'

�

,,,

:•�T>\

It is the opinion of t�f���;fkf�4 Ethic� '¢diµt»ik�i�:·lH�t,tliy Petitioner, the Secretary of the
Block Island Tourisn\:¢91J11cil, a rµ.lll1icipal appoj#ted position;,'is not prohibited by the Code of
Ethics from participating'.iii:discus$i<,1f1S,,and dee1s1,911-making by the Tourism Council concerning
whether topµpliQly,,sµpport'apHqf:P:r6giMu,Pfppos�4'by the Rhode Island Public Transit Authority
("RIPTAt), 'whetein.'Rm'.J:A \\t0:µ14'.operatftfyq'p;pli'eH on Block Island during the 2021 summer
season{f,lp�ithstandingJij�tJhe P�tjtfgner is cili±�p,tly on a waiting list to receive a taxi license on
'\'{:::,
'<Jt>c2._
Block Isfa'iid.
(
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The Petitioner<�:4P:ently serves[@,the Secretary of the Block Island Tourism Council ("Tourism
Council"), havirig(l5yyn appoint�g.'.;to membership on the Tourism Council by the Town of New
Shoreham 1 ("Town�(Rr:,"Blocl{t�iand") Town Council ("Town Council"). He states that the
mission of the Tourisrt1(�9:µt1,c{gi§to promote and market Block Island as a tourist destination and
to assist the Town with iss4�s)mpacting tourism.
1

'<;�},'"

The Petitioner represents that RIPTA has recently proposed to the Town Council a pilot program
wherein RIPTA would operate two trolleys on Block Island for the upcoming 2021 summer
season, the intent being to reduce congestion on the roads and to disperse crowds more efficiently
as they disembark from arriving ferries. The Petitioner offers that the Block Island Commission
on Motor Vehicles for Hire, which is the governing body over the Block Island Taxi Cab License
Holders, as well as a majority of taxi license holders on Block Island, are opposed to RIPTA's
proposal because they fear that the trolleys will have a negative economic impact on the taxi
1
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owners' ability to make a living, given the potential for visitors to Block Island to opt to use a
trolley instead of a taxi, which would take business away from taxi drivers. The Petitioner states
that a Block Island taxi driver has asked the Tourism Council to take a public position against
RIPTA's proposal. The Petitioner emphasizes that it is the Town Council that will decide whether
or not to adopt RIPTA's proposal, adding that any involvement by the Tourism Council, should it
opt to take a public position, be it for or against the proposal, would be in the form of a letter to
the Town Council. He adds that the Town Council has not sought an opinion from the Tourism
Council.
The Petitioner represents that he has been on a waiting list to re9.eiye a taxi license on Block Island
for some twenty years and estimates that, given his current po�iti,bh on the waiting list, he will not
be granted a taxi license for another five to seven years. Tl:l.i'P�tJ.tioner represents that no members
of his family hold taxi licenses on Block Island, nor ,d$es,:l:th.ybll,e with whom he does business.
The Petitioner further represents that in his privat� c:apa6ity J:iiis,Jhe owner of B.I.T. 's, a retail
store on Block Island. It is in the context of thesefa.tW'that the Peti.tii-fner seeks guidance from the
Ethics Commission regarding whether he may-;:pfgtltipate in discussiort� �d decision-making by
the Tourism Council regarding whether to advi.se}the Town Council ofits, position
regarding the
,
'',"
RIPTA proposal.
//:,

, :<: -; /:/, ',},:;/
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A person subject to the Code ofEthic�niatnot participat�j1:1,any matter in which he has an interest,
financial or otherwise, which is in sul:fst?1]1ti.al; qonflict
'tjie proper discharge of his duties in
the public interest. R.I. Gen. Laws § 3§�}4-�5(�).):A substanti:i:il,fonflict of interest occurs if the
public official has reasonct():1?.�lieve or ex,P�pt thafti¢,"l:.lllY perfoh\yithin his family, his business
associate, or any businysfpy:which he is eip.pl,oyed,,:«iJl <ieriye a'cfo:�ct monetary gain or suffer a
direct monetary losirBf,ieas�'u:cif)?i,s officiaf:�c,t�iity:FS�6tiQ�.36�14-7(a). A public official has
reason to believe or �xp�t a con:flt9.f;9f interes(e:,t.;isfs when itii ''reasonably foreseeable," that is,
when the probability ii{gffll.t,er thwii�c:,onceivablyftbut the conflict of interest is not necessarily
certain to 9FC.tg?rCol11111issiqp:B,6�filiitt8� 5,JO-RiC�:90-00-1.1.5 Reasonable Foreseeability (3614-7001)i !F:µfthei{J't,vblic\:Yffi!fi�.l may:ii].<.}tµ§e �]µs office for pecuniary gain, other than as
provic\€4�y'law, for.hi#i���f, any'.p�5�on withrrt™s family, his employer, his business associate,
or any l:ftjsihyss
that he repi���nts.
S�tion
36-14-S(d).
·,·,.,-:,•,.•,
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In order to d�t6�ipe whethert4e'above ·�tdiisions of the Code ofEthics are implicated, the Ethics
Commission mrtsf'�scertain wh�ther the Petitioner will be financially impacted by the official
action that is unde:r\;9psjderatio:ii.(Jf a financial impact, be it positive or negative, is not reasonably
foreseeable, then the Petjti9n,yfJs11ot required by these provisions of the Code of Ethics to recuse
from participation in disb@si�ri� and decision-making on the issue. See A.O. 2019-25 (opining
that a member of the Cr�'st6n City Council could participate in City Council discussions and
voting relative to a proposed ordinance that would ban the use of plastic bags by Cranston business
establishments, notwithstanding that the petitioner owned and operated a restaurant in Cranston,
given the petitioner's representations that the proposed ordinance's ban on plastic bags would have
no impact on his current operations); A.O. 2012-2 (opining that an Exeter Town Council member,
who was also a licensed firearms dealer, could participate in the Town Council's discussions and
voting on a resolution asking the General Assembly to change the state law regarding municipal
licensing of concealed weapons because his business as a firearms dealer was not directly affected
by the ability of the Town to issue permits to carry a concealed weapon). Here, there is nothing to

2

indicate that the Petitioner would be :financially impacted by his participation in the discussions
and decision-making relative to RIPTA's proposal because the Petitioner does not currently hold
a taxi license on Block Island, has been on the waiting list for a taxi license for twenty years, and
is not expected to obtain a taxi license for an estimated five to seven years.
Accordingly, based upon the Petitioner's representations, the application of the Code of Ethics,
and consistent with prior advisory opinions issued, it is the opinion of the Ethics Commission that
the Petitioner is not prohibited from participating in discussions and decision-making by the
Tourism Council concerning whether to publicly support a pilot program proposed by RIPTA
wherein RIPTA would operate two trolleys on Block Island du#ng the 2021 summer season. The
Petitioner is advised, however, that should circumstance�··ch�ge such that it does become
reasonably foreseeable that he, or a member of his family;hisbusiness associate, or any business
by which he is employed could be financially impact�d,".�y,hfapa1:ticipation, he must recuse from
further participation consistent with section 36-14,76,'6i'seekfutther guidance from the Ethics
Commission.

't11��f

This Draft Opinion is strictly limited to
acts stated herein �ricl\ relates only to the
application of the Rhode Island Code ofEthicf(U11der th.�Q9de ofEthit:J;a�visory opinions
are based on the representations :n;iade by, or on'behaJfof{'apublic offici:al9'.r . employee and
are not adversarial or investigati���i-()fe.edings. Fin.�Uy?t'.his Commission offers no opinion
on the effect that any other statutef'r�gul�!io,n, ordinlnce, constitutional provision, charter
provision, or canon of professional etlii£S iliay]l!aye
on tb.i{si(uation
.
.
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.

Code Citations:
§ 36-14-S(a)
§ 36-14-S(d)
§ 36-14-6
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RHODE ISLAND ETHICS COMMISSION
Draft Advisory Opinion
Hearing Date: March 16, 2021
/>,.

Re: Jessica Willi

/'.,,\)

QUESTION PRESENTED:
The Petitioner, the Executive Director of the Blo,c:,fislfilid Tourism::c6up�il, a municipal employee
position, requests an advisory opinion regardµig:t(l) what limitationi;i(a.p.y, the Code of Ethics
places upon her in the performance of her public;d.µties, given that her spdu.s'�qwns Captain Nick's
Bar and Nightclub ("Captain Nick's") and Fishii8rlcs, a bat1<iih4 tackle stdr�),t:1� fishing charter
business, and that her private emplo-yyf-pwns Kimbetly}'��($f�ant ("Kimberly'$),; among others,
and; (2) whether the Code of Ethics'prp�p#§ her from enga.gfng in secondary private employment
'\J;:?>.
at Captain Nick's and/or Kimberly's.\{ ;i i\:JE'.>...
\}/?}:,_, ·<:c'··, , . ,.,.

RESPONSE·•
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It is the opinion of th'.�;ptliics Co�ssion tna,t,µ-i¢getitioner;JJi�;Executive Director of the Block
.<

;£(:••; •,5•>.::::c:::-;,)\__

Island Tourism Couri:&11>� municip�\ employet{p9sition: (1) iii"prohibited by the Code of Ethics
from participating in atly��'+!ter.�\p�_of he?•'p#l?,lic duties that would financially impact her
spouse an5U9t;���1,?1:iy_ate emp�qy�r):aricf(t);i.�pot pf9�bited by the Code of Ethics from engaging
in seco114iµyprivatej{.t\t11loyrr1e_i:1(13ct Capfuin;Nisk:�s'arid/or Kimberly's, provided that all work is
perfor(h�cl/bn her owrt'lirilf ..,an<l'with<:mt the ·lis�>'.�f public resources or confidential information
obtained-i¢:part of her ili't.ii.µc,ipai''•�whloyment �t the Tourism Council and, further provided,
that the Petifioner shall n&°�µ§� her"<p�l:>,Uc position to promote or advertise her husband's
businesses 01>t1i�.lJ,usinesses d(iJ:1�r privah:lemployer beyond the scope of the ministerial duties
described by the"E�tHioner herei'.rt.J

'�l?t>.

Aift}

The Petitioner is empl�Y.$4.;i�{Jhe Executive Director of the Block Island Tourism Council
("Tourism Council"). She{�futes that the Tourism Council is composed of seven members who
were appointed by the Towli Council, and that the general mission of the Tourism Council is to
promote and encourage tourism in the Town of New Shoreham 1 ("Town" or "Block Island" or
"the island"). The Petitioner further states that she was hired by the Tourism Council in 2007, is
the Tourism Council's sole employee, and that her contract is renewable on a year-to-year basis.
She explains that she is a salaried employee and, while she has no set hours, generally works for
the Tourism Council from 9:00 am until 5:00 pm each Monday through Friday. The Petitioner
identifies among her responsibilities at the Tourism Council: attending to marketing and public
relations for Block Island as a vacation destination; working in cooperation with the Town to help
1
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mitigate the effects of tourism on Block Island's infrastructure and environment; facilitating
monthly meetings of the Tourism Council, and running the Tourism Council's website, social
media, and advertising campaigns.
The Petitioner represents that, in her private capacity, she has worked for the last thirty years as a
seasonal employee at Kimberly's Restaurant ("Kimberly's") on Block Island as a bartender,
waitress, hostess, and manager. The Petitioner further states that she usually works at Kimberly's
during the months of July and August, two weekend nights �aqlt:Week, from 6:00 pm until 11:00
pm. The Petitioner informs that the owner of Kimberly's ,al$I(O�s Block Island Oyster Bar and
Block Island Cookie Company, adding that she (the P,�titiqn@r)does not work at either of those
establishments. The Petitioner represents that she ,.1'� Jlfo 'Wdfl<;ed for the last ten years as a
seasonal employee at Captain Nick's Bar and ".Niglitdub ("Capi:�iil,,:,Nick's) on the island as a
bartender each July and August, one to two nig���,�ic:h week, usually'frqµi 9:00 pm until 3:00 am.
The Petitioner represents that her husband puf¢lla�ed Captain Nick's inJ,tiµt\of 2020. She further
represents that her husband also owns and operat��,,f}shwork�,,a bait andi:afk}e store and fishing
\\,:.,,
charter business on the island at which the Petitionerdoes
w'·' ork.
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The Petitioner states that all thirty cr(;tije/re��urants ori tJ:i�:island, including Kimberly's, Block
Island Oyster Bar, and Block Island Cq9�e(Qb111,pany, are.jd�1,1tified on the Tourism Council's
website. She explains that there is no di�rge r6r\�ty.r,estaura�ftq be listed on the website, and
that the names of all ofJ��.f��UJ:B}:"ants appe�jn alp��9¢tic:f1J.,,ordef;, §lle further states that Captain
Nick's is one of A:lfo:''establislnnents ideptified\:cm' thi>,wehsite under the category of
Tavems/Nightclubs/()tT_which thet¢;3-,re a totat�f'.ijv� on thedslfuld, and which are also listed in
alphabetical order at "nd'�garge 't6/t)le owner:<k:rhe Petitioner informs that her spouse's other
business, Fi���9.r�s, is bne)\Qf Jlterten businessdlton the island listed under the category of
Recreati911'.AAd;B�e,;:9,f,the iwiu�;fiviesti$li§l?tneh�.:On the island listed under the category of
Shopping"]TheP'etii:foner explaii:that a11'httsme$f/6\vners whose establishments appear on the
Tourisri{Council's wehM.t�)µ:e gi\i�h>t4e optioii''tclpay $150 per year for an expanded listing on
the websit� which, while sti.ll.l:•.,ppead.
rtg·,.>�lphabetically
on the corresponding list of establishments
:•' ,·..
.. ·,
'\<' ':· ,,
of its type, also<includes a pliot? and website link. She states that Kimberly's, RI Oyster Bar &
Grille, and Fishwc\rks have ali;pa'.id for aiid received expanded listings on the Tourism Council
website.2
',<. \"
i )::{!
'-(';.-
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The Petitioner represe�):�:ili<l;{'ili lier capacity as Executive Director for the Tourism Council, she
has minimal contact with"t'h.fbusiness owners on the island. She states that, at one time, grants
were sometimes awarded to island businesses by the Tourism Council, but that has not happened
for years. The Petitioner states that, if asked by anyone to recommend a particular restaurant,
nightclub, or other business on the island, rather than do so, she will direct the person making the
inquiry to the entire list available through the Tourism Council. She emphasizes that she does not
promote any specific businesses on the island, all of which are given equal treatment by the
Tourism Council. The Petitioner states that, if pressed by a person for a specific recommendation,
The Petitioner states that business owners on the island also have the option of paying a $600 fee for an expanded
premiere listing on the Tourism Council's website, for which their businesses are listed at the top of a category rather
than alphabetically, and with an advertisement and larger picture than that afforded those who have paid for an
extended listing. She further states that neither her husband nor her employer has paid for or received expanded
premiere listings for the businesses that they own.
2

2

she will refer that person to the State Tourism Office. It is at the suggestion of the Tourism
Council, and in the context of these facts, that the Petitioner seeks guidance from the Ethics
Commission regarding what limitations, if any, the Code of Ethics places upon her in the exercise
of her public duties, and whether she may engage in secondary employment at Kimberly's and
Captain Nick's.
Under the Code of Ethics, a public official or employee may not participate in any matter in which
she has an interest, financial or otherwise, that is in substantial conflict with the proper discharge
of her duties or employment in the public interest. R.I. Gen. Laws§ 36-14-S(a). A substantial
conflict of interest exists if a public official or employee has r��9n to believe or expect that she,
any person within her family, her business associate, or her e_mpls:f.yer will derive a direct monetary
gain or suffer a direct monetary loss by reason of h�r{official activity. Section 36-14-7(a).
Additionally, the Code of Ethics prohibits a public qfilpi.a.f(it �!l}ployee from using her public
office or confidential information received througl1;.h¢tptiblic'"clfic� to obtain financial gain for
herself, any person within her family, her busil),ess/hssociate, or aiiy business by which she is
employed or which she represents. Section 3�6l475(d). "Any persori\m�µin her family" includes
a spouse. Section 36-14-2(1). Additionally;\irider Commission Reguhition 520-RICR-00-001.3.l Prohibited Activities - Nepotism (36-14�5QQ4) ("Regpl�!ion l.3J'');:\public official or
employee shall not participate in anym�tter as part ofherPl!:Pti,C'duties if she has:f.e,ason to believe
or expect that any person within herfa_nµly,pr any housepqlµ'fuember, is a party to or a participant
in such matter, or will derive a directµiohefm:y gain, suffi�t,/.:i. direct monetary loss, or obtain an
employment advantage. Regulation l.3(}{l3)(l)fCF,'Pf1her, th�'¢��f of Ethics provides that a public
official or employee sha�LAQJ. accept oth�t:empfoyig�1;1tthat \\7-ould impair her independence of
judgment as to her offifiaJ:jiµfi�� or reqiirr�\or inp.tiq�J:le1:;:Jo distl6se confidential information
acquired by her in t4¢'bi>rtrseofli¢t.official d�§es{:$_ectioh':l$�\4-5(b).
,•
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The Ethi¢$:(c;6iillfit��foµ rec�hfi� �a;;·�sia}h�IirriH,Hons placed by the Code of Ethics upon a
muniotp�11/�rnployee cb11cenring hefp;rivate ertiplgym�nt. In Advisory Opinion 2021-3, the Ethics
CommJ.SSJQ;QOpined
thattliePirectdrofS,ocial
Services for the Town of Exeter, who in her private
"'
•··.
•.· .-.•-• .
... ''••\,
capacity wa§\x1J1ployed as a>gfa,pt wii�t,:Jor the Rhode Island Center Assisting Those In Need
("RICAN"),
P{ohibited by-;;t�e,- Code ·ofEthics from taking any non-ministerial official actions
in her public capa�ity that wouWJmancially impact her private employer. There, the petitioner
represented that oppprtunities {q:tJUCAN to receive grant funding could be reasonably expected
to depend upon the i'itb$p�r,g(:pbople who benefitted from RICAN programs, including Exeter
residents who might be dir�§t¢4fo RICAN by the petitioner in her public capacity. The petitioner
was prohibited from taking official action including, but not limited to, directing Exeter residents
who sought an alternative to the Exeter food pantry either to or away from RICAN. The Ethics
Commission opined that, were RICAN to appear on a list of all food pantries available to Exeter
residents, and be presented in such a manner that the petitioner was neither advocating for nor
against a client's selection of RICAN as a food pantry, a violation of the Code of Ethics could be
avoided. The Ethics Commission provided, by way of example, that were RICAN to be identified
as one of all food panties available to Exeter residents, either listed alphabetically or by location
in proximity to the petitioner's office, the inclusion of RICAN as a source of food assistance for
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her clients would be a ministerial act on the part of the petitioner, as it would not involve discretion
or decision-making on her part.
Similarly, in the instant matter, the appearance in alphabetical order of the names of the
establishments owned by the Petitioner's husband and her private employer on the Tourism
Council website appears to be a ministerial act on the part of the Petitioner which does not involve
discretion or decision-making. The same can be said for the appearance of Kimberly's, RI Oyster
Bar & Grille, and Fishworks as expanded listings on the Tourism Council's website following the
payment of a set fee of $150. Under these circumstances, coupled with the Petitioner's
representation that she does not in her public capacity direct anyone to or away from patronizing
any establishment on the island, there appears to be no viol§1:ti9p:ofthe Code of Ethics on the part
of the Petitioner. Nonetheless, the Petitioner is advised t9fert1,�in vigilant about her responsibility
under the Code of Ethics to recuse from participating inJhfiliatj:�r in her public capacity in which
it is reasonably foreseeable that either her spouse op Ji�t·frn.ployer.\vJll be financially impacted by
reason of her official activity. The Petitioner i�.,:ftµ-tl:ier advised thaf'�he may not use her public
office, or confidential information received th.r�tighher public office}±o· obtain financial gain for
her spouse or her employer. All recusals shalFhfconsistent with sectio:ri'.36.-14-6.
,;,. .. ,.,.,.
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Secondary Private Employment
The Ethics Commission has consisf¢�tiy\}pin,ed that 'it�li() officials and employees are not
inherently prohibited from holding 'e$.pl6yrnfnt.,that is '•sec9ndary to their primary public
employment or positionS§JlbJect, howeV�rl·Jo c�rtai�t�i,trictiohs'apd provided that their private
employment would neitb.�i:'ii¢pqir their 'iµclepencle�P.�: qfjudgrti�rit nor create an interest in
substantial conflict ,with th�ii'}:,ub}ip dutiei:'; -:rJi¢\�thlcs Cq±iirµission examines several factors
when considering p�ter1qlil conflitts}pf interest):egarding seccindary employment. These factors
include, but are not lifriit.¢ to, )tht,p.exus bei«re.en the official's public duties and private
employme11t})Yb.ytb�r the emplgye�::toin:rie.te.s such}1/prk outside his or her normal working hours
and wit9-qt1(Jliet1i�\ofp11bli2te�9urces;··\\14et]i,e.:r.th�:employee is to appear before, or his or her
work pi;q'd.U:ct is to be.pt�se11ted'to/b.i� or he/o"wµ;agency; whether such work is to be conducted
outside\oft4e areas over' \vhlch th�:·t>e.rson has decision-making jurisdiction; and whether the
employee'�¢$. ,his or her position to'•{olicit business or customers. See General Commission
Advisory No'�·iSqQ-4.
··•).}
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For example, in .A:d❖i�OIY OpiJtJJ 2019-67, the Ethics Commission opined that a Rhode Island
Family Court InvestigafQt F�·J:J,gtprohibited by the Code of Ethics from owning and operating a
private investigation fmrl;iptpytded that all of the work was performed on his own time and without
the use of public resources"'or' confidential information obtained as part of his state employment
with the Family Court. Further, the petitioner could not use his public position to promote or
advertise his private employment, nor could he list his public employment as part of the
advertisement of his private work. Additionally, the petitioner was required to recuse from any
matter that came before him as a Family Court Investigator that involved any of the attorneys or
entities for which he either provided private investigative services or with which he contracted on
a regular basis. See also A.O. 2012-32 (opining that the Acting Director of the Department of
Planning and Development for the City of Providence was not prohibited by the Code of Ethics
from teaching a course at Brown University, provided that all teaching work was performed on his
'-,;,:,;.;,,...,;.-,.
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4

own time and he did not use public resources or confidential information obtained as part of his
employment with the City; however the petitioner was required to recuse from any matters relating
to Brown University that might come before him in his public capacity as Acting Director of the
Department of Planning and Development and to refer such matters to his superiors); A.O. 201953 (opining that a Vocational Rehabilitation Counselor for the Rhode Island Department of Human
Services, Office of Rehabilitation Services ("ORS"), was not prohibited by the Code of Ethics
from working as a certified yoga instructor for young children and/or adults with disabilities,
provided that all of the work was performed on her own time and without the use of public
resources or confidential information obtained as part of her state employment at ORS and, further
provided that the Petitioner did not use her public position t9,<promote or advertise her private
employment, or list her public employment as part of the aqxfi#_$ement of her private work).
/> '. :::-.)/'
In the present matter, the Petitioner's representattoµs/\:ld;>pot indicate that her secondary
employment as a bartender, waitress, hostess, or D.l@iige(would e,ither impair her independence
of judgement or create an interest in substantic1.Vc'ol1:flict with heipµblic duties at the Tourism
Council. Accordingly, the Code of Ethics doe�:p,6{ prohibit the Petitiqner from working in her
private capacity as a bartender at Captain N1qkts, and/or as a bartender� •yVaitress, hostess, or
manager at Kimberly's, provided that all of the Wot:l{)s perfopµed on her6�.,.time and without
the use of public resources or COllfjdential infonnatigri:,:()�thined as parf pf.',.her municipal
employment at the Tourism Councili 1 J;1.lr1:µer, the Petitfori,efshall not use her �ublic position to
promote or advertise her husband's bvJih�$$�:;.9r the bus$.is�es of her private employer beyond
the scope of the ministerial duties desBnIJed by)li�. Petitioii�#J:1�rein. Finally, the Petitioner is
advised that if there are:·�Y. changes ih hfr eniployD.1�nt ai'tlittTourism Council whereby a
particular matter that C()fii¢s, !?�t'9r� her coulcl:presenri:��hifqqt?f irtt�iest under the Code of Ethics,
i§t�nt
she must either rec�s{f'rdm partidp.ation in\s}icµ;il:µttter cons.......
. with section 36-14-6, or seek
further guidance fromili:¢,Ethics CQIQIDission\,;:}·.•
.
.,( ·:_;.,'.:::·:.:;.,;

:���-:ir::\:-:

',,·.;·.;;/:,.

-:·, .-.-;_ . .. ,.·: ._,. .. ._

\.: ..

·.< ,.

This Draft.Hpi�fon is sti-��!Iy<:liri,;ljt�d;:t9, the ··��c,�s stated herein and relates only to the
applicati��· 9fthe'lfflt>,.cJ.e Isli�f�ode.ofEtllicsl U11cler the Code of Ethics, advisory opinions
are b�fijo'n the repff���J.atiorism.�de by/'ot,Q�fbehalf of, a public official or employee and
are notaily�rsarial or in-Vt!�!igati\ieprpceedings. Finally, this Commission offers no opinion
on the effecfthat any oth�t'.'s.t�tute, tig1,1lation, ordinance, constitutional provision, charter
provision, or''�i�rn of profe;$JQyal ethI�s··may have on this situation.
'{/·· .·,,
\/{ ..
'<
·
•,.
,
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STATE OF RHODE ISLAND
IN GENERAL ASSEMBLY
JANUARY SESSION, A.D. 2021

AN ACT
RELATING TO STATE AFFAIRS AND GOVERNMENT -- OPEN MEETINGS

Introduced By: Representative Alex D. Marszalkowski
Date Introduced: February 24, 2021
Referred To: House State Government & Elections
(Dept. ofBusiness and Regulation)
It is enacted by the General Assembly as follows:
SECTION 1. Sections 42-46-2, 42-46-3, 42-46-5, 42-46-6 and 42-46-7 of the General
2

Laws in Chapter 42-46 entitled "Open Meetings" are hereby amended to read as follows:

3

42-46-2. Defutit-io-.- Definitions. (Effective until July 1. 2023)

4

As used in this chapter:

5

(1) "Adequate, alternative means of public access" means measures that provide

6

transparency and permit timely and effective public access to the deliberations of the public body

7

to include, but not be limited to providing public access through telephone, Internet or satellite-

8

enabled audio or video conferencing, livestreaming or any other technology that enables the public

9

to clearly follow the proceedings of the public body while those activities are occurring.

10

tBill "Meeting" means the convening ofa public body to discuss and/or act upon a matter

11

over which the public body has supervision, control, jurisdiction, or advisory power. As used

12

herein, the term "meeting" expressly includes, without limiting the generality of the foregoing, so-

13

called "workshop," "working," or "work" sessions.

14

�ill "Open call" means a public announcement by the chairperson ofthe committee that

15

the meeting is going to be held in executive session and the chairperson must indicate which

16

exception of§ 42-46-5 is being involved.

17

f.Bill "Open forum" means the designated portion ofan open meeting, ifany, on a properly

18

posted notice reserved for citizens to address comments to a public body relating to matters

19

affecting the public business.

1
2

f41ill "Prevailing plaintiff" includes those persons and entities deemed "prevailing parties"
pursuant to 42 U.S.C. § 1988.

3

(fl@ "Public body" means any department, agency, commission, committee, board,

4

council, bureau, or authority, or any subdivision thereof, of state or municipal government or the

5

board of directors of any library that funded at least twenty-five percent (25%) of its operational

6

budget in the prior budget year with public funds, and shall include all authorities defined in § 42-

7

35-1. For purposes of this section, any political party, organization, or unit thereof meeting or

8

convening is not and should not be considered to be a public body; provided, however, that no such

9

meeting shall be used to circumvent the requirements ofthis chapter.

10
11

f67ill "Quorum," unless otherwise defined by applicable law, means a simple majority of
the membership of a public body.

12

42-46-3. Ope11 m�etings. Open meetings. (Effective until July 1, 2023)

13

Every meeting ofall public bodies shall be open to the public including through adequate

14
15

means ofpublic access unless closed pursuant to § § 42-46-4 and 42-46-5.
42-46-5. -P:wftooelr-fo�lff#ng;:::11tj1j:::::br=:efose!I

16

e0m11rn11ieatio11s

17

may be closed -- Use of electronic communications -- Judicial proceedings -- Disruptive

18

conduct. {Effective until July 1, 2023)

19
20

,Judieinl proeeedings

Disruntive ean!luet,. Purposes for which meeting

(a) A public body may hold a meeting closed to the public pursuant to § 42-46-4 for one
or more ofthe following purposes:

21

(1) Any discussions of the job performance, character, or physical or. mental health of a

22

person or persons provided that such person or persons affected shall have been notified in advance

23

in writing and advised that they may require that the discussion be held at an open meeting.

24

Failure to provide such notification shall render any action taken against the person or

25

persons affected null and void. Before going into a closed meeting pursuant to this subsection, the

26

public body shall state for the record that any persons to be discussed have been so notified and

27

this statement shall be noted in the minutes ofthe meeting.

28
29
30
31
32
33
34

(2) Sessions pertaining to collective bargaining or litigation, or work sessions pertaining to
collective bargaining or litigation.
(3) Discussion regarding the matter ofsecurity including, but not limited to, the deployment
of security personnel or devices.
(4) Any investigative proceedings regarding allegations of misconduct, either civil or
criminal.
(5) Any discussions or considerations related to the acquisition or lease ofreal property for
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public purposes, or of the disposition of publicly held property wherein advanced public
2

information would be detrimental to the interest of the public.

3

(6) Any discussions related to or concerning a prospective business or industry locating in

4

the state of Rhode Island when an open meeting would have a detrimental effect on the interest of

5

the public.

6

(7) A matter related to the question of the investment of public funds where the premature

7

disclosure would adversely affect the public interest. Public funds shall include any investment

8

plan or matter related thereto, including, but not limited to, state lottery plans for new promotions.

9

(8) Any executive sessions of a local school committee exclusively for the purposes: (i) of

10

conducting student disciplinary hearings; or (ii) of reviewing other matters which relate to the

11

privacy of students and their records, including all hearings of the various juvenile hearing boards

12

of any municipality; provided, however, that any affected student shall have been notified in

13

advance in writing and advised that he or she may require that the discussion be held in an open

14

meeting.

15

Failure to provide such notification shall render any action taken against the student or

16

students affected null and void. Before going into a closed meeting pursuant to this subsection, the

17

public body shall state for the record that any students to be discussed have been so notified and

18

this statement shall be noted in the minutes of the meeting.

19
20

(9) Any hearings on, or discussions of, a grievance filed pursuant to a collective bargaining
agreement.

21

(10) Any discussion of the personal finances of a prospective donor to a library.

22

{b) No meeti-ng of members ofa publie body or use ef e!eetronie eomrnunieation, ine!uding

23

�1e11io eomtmmieation and telephone eonforenoing, shall be used to oiretmweut the spirit or

24

requircme1:ts of this chapter; proyidcd, however, these meetings and discussions are not-:13F01tihlte4-

25

(1) Provided, further however, that discussions of a public bedy via electronic

26

eomrnunioation, ine!uding telephonic comrn,unication and telephone eonfereneing, shall be

27

permitted only to sehedufo a 1neeting.

28

(2) Provitled; further ho\>.•tr,er, that a member of a publie body ma�• participate by use of

29

olectreflic eommunioation or telephone communication while on {l{lth•e duty in the annc<l-s�

30

of the United States.

31
32

(3) Provided, further however, that a member of that public hotly, who has a disability as
defined in chapter 87 eftiHe 42 and:

33

(i) Cannot attend meetings efthat pub!ie body solely by reasen ofhis or her disability; and

34

(ii) Coonot otherwise p(l!'tieipate in the n1eeting witheut t!ie use of electronic
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1

oommunication or telephone communication us reasonable accommodation, may participate by use

2

ofe!eetronie eo1111nunieatioa or telephone eomm1mieati011 in accordance with the proeess belov,.

3

(4) The ge,•ernor's commission en disabilities is authori:i!ed Bilf! directed to:

4

(i) Establish rules Bild regulations fur detormirll11g '.141.ethor a member of a pBlilic bod�• is

5

aot otherwise able to participate in meetings of that pub!ie body without the use of eleetronie

6

cemmunioatien or telephone communication as a reasonable aecommodation due to that member's

7

disability;

8

(ii) Grant a waiver that allows a member to participate by electronic oommunieation or

9

telephef1e conmwnieation only if the member's disability 'n'ould prevent him/her from heing

10

physieal!y present at the meeting !oeation, and the ase of sueh communication is the only

11

fe!!SeB:uble-aooeffiffiodation; and

12

(iii) Any waiver decisions shall be a matter ofpublie record.

13

(c) This chapter shall not apply to proeeedings ofthe judicial branch of state government

14
15
16

or prnbato emnt or munic�1al eoUlt preeeedings in any city or town.
(d) This chapter shall not prohibit the removal of any person who willfu.l!y disrupts a
meeting to the eJttent that oreerly eonduet of the meeting is seriously eenlpromised.

17

42-46-6. � Notice. (Effective until July 1, 2023)

18

(a) Annual meeting calendar. All public bodies shall give written notice of their regularly

19

scheduled meetings at the beginning of each calendar year. The notice shall include the dates, times,

20

and places of the meetings and shall be provided to members of the public upon request and to the

21

secretary of state at the beginning of each calendar year in accordance with subsection (f).

22

(b) Public bodies shall give supplemental written public notice of any meeting within a

23

minimum of forty-eight (48) hours, excluding weekends and state holidays in the count of hours,

24

before the date. This notice shall include the date the notice was posted; the date, time, and place

25

of the meeting; information on how to attend the meeting remotely and/or view the livestream if

26

applicable: and a statement specifying the nature of the business to be discussed. Copies of the

27

notice shall be maintained by the public body for a minimum of one year. Nothing contained herein

28

shall prevent a public body, other than a school committee, from adding additional items to the

29

agenda by majority vote of the members. School committees may, however, add items for

30

informational purposes only, pursuant to a request, submitted in writing, by a member of the public

31

during the public comment session of the school committee's meetings. Said informational items

32

may not be voted upon unless they have been posted in accordance with the provisions of this

33

section. Such additional items shall be for informational purposes only and may not be voted on

34

except where necessary to address an unexpected occurrence that requires itnn1ediate action to
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protect the public or to refer the matter to an appropriate committee or to another body or official,
2

(c) Written public notice shall include, but need not be limited to, posting a copy of the

3

notice at the principal office ofthe public body holding the meeting, or ifno principal office exists,

4

at the building in which the meeting is to be held, and in at least one other prominent place within

5

the governmental unit, and electronic filing of the notice with the secretary of state pursuant to

6

subsection (f); however, nothing contained herein shall prevent a public body from holding an

7

emergency meeting, upon an affirmative vote ofthe majority ofthe members ofthe body when the

8

meeting is deemed necessary to address an unexpected occurrence that requires immediate action

9

to protect the public. Ifan emergency meeting is called, a meeting notice and agenda shall be posted

10

as soon as practicable and shall be electronically filed with the secretary of state pursuant to

11

subsection (f) and, upon meeting, the public body shall state for the record and minutes why the

12

matter must be addressed in less than forty-eight (48) hours in accordance with subsection (b) of

13

this section and only discuss the issue or issues that created the need for an emergency meeting.

14

Nothing contained herein shall be used in the circumvention of the spirit and requirements of this

15

chapter.

16

(d) Nothing within this chapter shall prohibit any public body, or the members thereof,

17

from responding to comments initiated by a member of the public during a properly noticed open

18

forum even if the subject matter ofa citizen's comments or discussions were not previously posted,

19

provided such matters shall be for informational purposes only and may not be voted on except

20

where necessary to address an unexpected occurrence that requires immediate action to protect the

21

public or to refer the matter to an appropriate committee or to another body or official. Nothing

22

contained in this chapter requires any public body to hold an open-forum session to entertain or

23

respond to any topic nor does it prohibit any public body from limiting comment on any topic at

24

such an open-forum session. No public body, or the members thereof, may use this section to

25

circumvent the spirit or requirements of this chapter,

26
27

(e) A school committee may add agenda items not appearing in the published notice
required by this section under the following conditions:

28

(1) The revised agenda is electronically filed with the secretary of state pursuant to

29

subsection (f), and is posted on the school district's website and the two (2) public locations required

30

by this section at least forty-eight (48) hours in advance of the meeting in accordance with

31

subsection (b) of this section;

32
33
34

(2) The new agenda items were unexpected and could not have been added in time for
newspaper publication;
(3) Upon meeting, the public body states for the record and minutes why the agenda items
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1

could not have been added in time for newspaper publication and need to be addressed at the

2

meeting;

3

(4) A formal process is available to provide timely notice of the revised agenda to any

4

person who has requested that notice, and the school district has taken reasonable steps to make the

5

public aware of this process; and

6

(5) The published notice shall include a statement that any changes in the agenda will be

7

posted on the school district's website and the two (2) public locations required by this section and

8

will be electronically filed with the secretary of state at least forty-eight (48) hours in advance of

9

the meeting in accordance with subsection (b) of this section.

10

(f) All notices required by this section to be filed with the secretary of state shall be

11

electronically transmitted to the secretary of state in accordance with rules and regulations that shall

12

be promulgated by the secretary of state. This requirement of the electronic transmission and filing

13

of notices with the secretary of state shall take effect one year after this subsection takes effect.

14
15
16
17
18

(g) If a public body fails to transmit notices in accordance with this section, then any
aggrieved person may file a complaint with the attorney general in accordance with§ 42-46-8.
· 42-46-7. Minutes. Minutes. (Effective until July 1. 2023)
(a) All public bodies shall keep written minutes of all their meetings. The minutes shall
include, but need not be limited to:

19

(1) The date, time, and place of the meeting;

20

(2) The members of the public body recorded as either present or absent, and for all

21

members of the public body who are present, record whether attendance is in person or remote via

22

electronic means;

23

(3) A record by individual members of any vote taken; and

24

(4) Any other information relevant to the business of the public body that any member of

25

the public body requests be included or reflected in the minutes.

26

(b)(l) A record of all votes taken at all meetings of public bodies, listing how each member

27

voted on each issue, shall be a public record and shall be available to the public at the office of the

28

public body within two (2) weeks of the date of the vote. The minutes shall be public records and

29

unofficial minutes shall be available to the public at the office of the public body within thirty-five

30

(35) days of the meeting or at the next regularly scheduled meeting, whichever is earlier, except

31

where the disclosure would be inconsistent with§§ 42-46-4 and 42-46-5 or where the public body

32

by majority vote extends the time period for the filing of the minutes and publicly states the reason.

33

(2) In addition to the provisions of subsection (b)(l), all volunteer fire companies,

34

associations, fire district companies, or any other organization currently engaged in the mission of
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1

extinguishing fires and preventing fire hazards, whether it is incorporated or not, and whether it is

2

a paid department or not, shall post unofficial minutes of their meetings within twenty-one (21)

3

days of the meeting, but not later than seven (7) days prior to the next regularly scheduled meeting,

4

whichever is earlier, on the secretary of state's website.

5

(c) The minutes of a closed session shall be made available at the next regularly scheduled

6

meeting unless the majority of the body votes to keep the minutes closed pursuant to §§ 42-46-4

7

and 42-46-5.

8

(d) All public bodies shall keep official and/or approved minutes of all meetings of the

9

body and shall file a copy of the minutes of all open meetings with the secretary of state for

10

inspection by the public within thirty-five (35) days of the meeting; provided that this subsection

11

shall not apply to public bodies whose responsibilities are solely advisory in nature.

12

(e) All minutes and unofficial minutes required by this section to be filed with the secretary

13

of state shall be electronically transmitted to the secretary of state in accordance with rules and

14

regulations that shall be promulgated by the secretary of state. If a public body fails to transmit

15

minutes or unofficial minutes in accordance with this subsection, then any aggrieved person may

16

file a complaint with the attorney general in accordance with§ 42-46-8.

17
18

SECTION 2. Chapter 42-46 of the General Laws entitled "Open Meetings" is hereby
amended by adding thereto the following sections:
42-46-15. Virtual participation in open meetings by members of the public body.

19
20

(Effective until July 1. 2023).

21
22

(a) Members of public bodies may participate in public meetings by virtual means through
telephone or audio/video conferencing and such members shall be incl uded in the quorum.

23
24

(b) Public bodies shall not deny any person including a member of the public body the
ability to participate remotely in a meeting for any reason.
42-46-16. Livestreaming of meetings and virtual public access. (Effective until July 1.

25
26

2023).

27

All meetings subject to this chapter, whether held as an in-person meeting, hybrid meeting

28

or all-virtual meeting, that are required to be public pursuant to this chapter shall be accessible to

29

the public through adequate, alternative means of public access, that:

30

(1) Are offered to the public without subscription, toll, or similar charge to the public:

31

(2) Enable the public to clearly follow the proceedings of the public body in real time:

32

(3) Allow members of the public to provide live testimony or public comment through

33
34

virtual means: and
(4) Ensure that any party entitled or required to appear before it, shall be able to do so
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1
2
3

remotely.
42-46-17. Use of eleetronic eommunications by and between members of public
bodies. (Effeetive until July 1, 2023).

4

The use of electronic communication. including telephonic. text. email. facsimile,

5

teleconferencing. instant messaging. social networking/media. or similar means ofconununications

6

shall not be used by any member of a public body to circumvent the spirit or requirement of this

7

chapter: provided. that electronic communication may be used to:

8

(1) Participate in a meeting by virtual means as may be permitted by this chapter: and

9

(2) Schedule a meeting or determine the availability of members of a public body for the

10

purpose of conducting a meeting under this chapter.

11

42-46-18. Exclusion of judiciary. (Effective until July 1. 2023),

12

This chapter shall not apply to proceedings of the judicial branch of state government or

13

probate court or municipal court proceedings in any city or tovm.

14

42-46-19. Disruptive conduct, {Effective until July 1, 2023).

15

This chapter shall not prohibit the removal of any person who willfully disrupts a meeting

16

to the extent that orderly conduct of the meeting is seriously compromised.

17

42-46-20. Sunset.

18

The provisions and requirements of§§ 42-46-2, 42-46-3. 42-46-5. 42-46-6. 42-46-7, 42-

19
20
21

46-15, 42-46-16. 42-46-17. 42-46-18 and 42-46-19 shall expire on July 1. 2023.
SECTION 3. Chapter 42-46 of the General Laws entitled "Open Meetings" is hereby
amended by adding thereto the following sections:

22

42-46-2.1. Definitions. {Effective July 1. 2023)

23

As used in this chapter:

24

(1) "Meeting" means the convening of a public body to discuss and/or act upon a matter

25

over which the public body has supervision control, jurisdiction. or advisory power. As used

26

herein, the tern1 "meeting" expressly includes without limiting the generality of the foregoing. so-

27

called "workshop." "working," or "work" sessions.

28

(2) "Open call" means a public announcement by the chail:person of the conunittee that the

29

meeting is going to be held in executive session and the chairperson must indicate which exception

30

of§ 42-46-5 is being invoked.

31

(3) "Open forum" means the designated portion of an open meeting. ifany. on a properly

32

posted notice reserved for citizens to address comments to a public body relating to matters

33

affecting the public business.

34

(4) "Prevailing plaintiff'' includes those persons and entities deemed "prevailing parties"
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pursuant to 42 U.S.C. § 1988.
2

(5) "Public body" means any department, agency, commission, committee, board, council,

3

bureau, or authority, or any subdivision thereof, of state or municipal government or the board of

4

directors of any library that is funded at least twenty-five percent (25%) of its operational budget

5

in the prior budget year with public funds, and shall include all authorities defined in § 42-35-1.

6

For prn;poses of this section, any political party, organization, or unit thereof meeting or convening

7

is not and should not be considered to be a public body: provided, however, that no such meeting

8

shall be used to circumvent the requirements of this chapter.

9
10

(6) "Ouonun,11 unless otherwise defined by applicable law, means a simple majority of the
membership of a public body.

11

42-46-3.1. Open meetings. (Effective July 1. 2023)

12

Every meeting of all public bodies shall be open to the public unless closed pursuant to §§

13
14
15

16
17

42-46-4 and 42-46-5.1.
42-46-5.1. Purposes for which meeting may be closed - Use of electronic
communications - Judicial proceedings - Disruptive conduct. (Effective July 1. 2023)
(a) A public body may hold a meeting closed to the public pursuant to § 42-46-4 for one

or more of the following purposes:

18

(I) Any discussions of the job performance, character, or physical or mental health of a

19

person or persons: provided, that such person or persons affected shall have been notified in

20

advance in writing and advised that they may require that the discussion be held at an open meeting.

21

Failure to provide such notification shall render any action taken against the person or

22

persons affected null and void. Before going into a closed meeting pursuant to this subsection, the

23

public body shall state for the record that any persons to be discussed have been so notified and

24

this statement shall be noted in the minutes of the meeting:

25
26
27
28
29
30

(2) Sessions pertaining to collective bargaining or litigation, or work sessions pertaining to
collective bargaining or litigation:
(3) Discussion regarding the matter ofsecurityincluding, but notlimited to, the deployment
of security personnel or devices:
(4) Any investigative proceedings regarding allegations of misconduct, either civil or
criminal:

31

(5) Any discussions or considerations related to the acquisition or lease of real property for

32

public purposes, or of the disposition of publicly held property wherein advanced public

33

information would be detrimental to the interest of the public;

34

(6) Any

discussions related to or concerning a prospective business or industry locating in
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1

the state of Rhode Island when ai1 open meeting would have a detrimental effect on the interest of

2

the public:

3

(7) A matter related to the guestion of tl1e investment of public funds where the premature

4

disclosure would adversely affect the public interest. Public fw1ds shall include any investment

5

plan or matter related thereto. including, but not limited to. state lottery plans for new promotions:

6

(8) Any executive sessions of a local school committee exclusively for the purposes:

7

(i) Of conducting student disciplinary hearings: or

8

(ii) Of reviewing other matters which relate to the privacy of students and their records,

9

including all hearings of the various juvenile hearing boards of any municipality: provided.

10

however. that any affected student shall have been notified in advance in writing and advised that

11

he or she may reguire that the discussion be held in an open meeting,

12

Failure to provide such notification shall render any action talcen against the student or

13

students affected null and void. Before going into a closed meeting pursuai1t to this subsection. the

14

public body shall state for the record that any students to be discussed have been so notified and

15

this statement shall be noted in the minutes of the meeting:

16
17

(9) Any hearings on. or discussions of. a grievai1ce filed pursuant to a collective bargaining
agreement: or

18

(10) Any discussion of the personal finances of a prospective donor to a library.

19

(b) No meeting of members of a public body or use of electrnnic communication. including

20

telephonic communication and telephone conferencing. shall be used to circumvent the spirit or

21

reguirements of this chapter; provided, however, these meetings and discussions are not prohibited.

22

(1) Provided, further however that discussions of a public body via electronic

23

connnunication, including telephonic communication and telephone conferencing, shall be

24

permitted only to schedule a meeting.

25

(2) Provided, further however, that a member of a public body may participate by use of

26

electronic connnunication or telephone communication while on active duty in the armed services

27

of the United States.

28
29

(3) Provided, further however. that a member of that public body, who has a disability as
defined in chapter 87 of title 42 and:

30

(i) Cannot attend meetings of that public body solely by reason of his or her disability: and

31

(ii) Cannot otherwise participate in the meeting without the use of electronic

32

communication or telephone connnunication as reasonable acconnnodation, may participate by use

33

of electronic communication or telephone communication in accordance with the process stated in

34

§ 42-46-5. l(b)(4).
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1

(4) The governor's commission on disabilities is authorized and directed to:

2

(i) Establish rules and regulations for detem1ining whether a member of a public body is

3

not otherwise able to participate in meetings of that public body without the use of electronic

4

communication or telephone communication as a reasonable accommodation due to that member's

5

disability:

6

(ii) Grant a waiver that allows a member to participate by electronic communication or

7

telephone communication only if the member's disability would prevent him or her from being

8

physically present at the meeting location, and the use of such communication is the only

9

reasonable accommodation: and

10

(iii) Any waiver decisions shall be a matter ofpublic record.

11

(c) This chapter shall not apply to proceedings of the judicial branch ofstate government

12
13
14

or probate court or municipal court proceedings in any city or town.
(d) This chapter shall not prohibit the removal of any person who willfully disrupts a
meeting to the extent that orderly conduct of the meeting is seriously compromised.

15

42-46-6.1. Notice. (Effective July 1. 2023)

16

(a) All public bodies shall give written notice of their regularly scheduled meetings at the

17

beginning of each calendar year. The notice shall include the dates, times, and places of the

18

meetings and shall be provided to members of the public upon reguest and to the secretary of state

19

at the beginning of each calendar year in accordance with subsection (fl of this section.

20

(b) Public bodies shall give supplemental written public notice of any meeting within a

21

minimum of forty-eight (48) hours, excluding weekends and state holidays in the count of hours,

22

before the date. This notice shall include the date the notice was posted: the date, time, and place

23

of the meeting: and a statement specifying the nature ofthe business to be discussed. Copies of the

24

notice shall be maintained by the public body for a minimum of one year. Nothing contained herein

25

shall prevent a public body, other than a school committee, from adding additional items to the

26

agenda by majority vote of the members. School committees may, however, add items for

27

infonnational purposes only, pursuant to a reguest, submitted in ,vriting, by a member of the public

28

during the public conunent session of the school committee's meetings. Said informational items

29

may not be voted upon unless they have been posted in accordance with the provisions of this

30

section. Such additional items shall be for informational purposes only and may not be voted on

31

except where necessary to address an unexpected occurrence that requires immediate action to

32

protect the public or to refer the matter to an appropriate committee or to another body or official.

33

(c) Written public notice shall include, but need not be limited to, posting a copy of the

34

notice at the principal office of the public body holding the meeting, or ifno principal office exists,
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at the building in which the meeting is to be held, and in at least one other prominent place within
2

the governmental unit, and electronic filing of the notice with the secretary of state pursuant to

3

subsection (f) of this section: however, nothing contained herein shall prevent a public body from

4

holding an emergency meeting, upon an affirmative vote of the majority of the members of the

5

body when the meeting is deemed necessary to address an unexpected occurrence that reguires

6

immediate action to protect the public. If an emergency meeting is called, a meeting notice and

7

agenda shall be posted as soon as practicable and shall be electronically filed with the secretary of

8

state pursuant to subsection (f) of this section and, upon meeting, the public body shall state for the

9

record and minutes why the matter must be addressed in less than fo1iy-eight (48) hours in

10

accordance with subsection (b) of this section and only discuss the issue or issues that created the

11

need for an emergency meeting. Nothing contained herein shall be used in the circumvention of the

12

spirit and reguirements of this chapter.

13

(d) Nothing within this chapter shall prohibit any public body, or the members thereof,

14

from responding to comments initiated by· a member of the public during a properly noticed open

15

forum even if the subject matter of a citizen's comments or discussions were not previously posted:

16

provided such matters shall be for infonnational pui:poses only and may not be voted on except

17

where necessary to address an unexpected occurrence that reguires immediate action to protect the

18

public or to refer the matter to an appropriate committee or to another body or official. Nothing

19

contained in this chapter reguires any public body to hold an open forum session to entertain or

20

respond to any topic nor does it prohibit any public body from limiting comment on any topic at

21

such an open forum session. No public body, or the members thereof, may use this section to

22

circumvent the spirit or requirements of this chapter.

23
24

(e) A school committee may add agenda items not appearing in the published notice
required by this section under the following conditions:

25

(1) The revised agenda is electronically filed with the secretary of state pursuant to

26

subsection (fl of this section, and is posted on the school district's website and the two (2) public

27

locations required by this section at least forty-eight C48) hours in advance of the meeting in

28

accordance with subsection (b) of this section:

29
30

(2) The new agenda items were unexpected and could not have been added in time for

newspaper publication:

31

(3) Upon meeting, the public body states for the record and minutes why the agenda items

32

could not have been added in time for newspaper publication and need to be addressed at the

33

meeting;

34

(4) A formal process is available to provide timely notice of the revised agenda to any
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EXPLANATION
BY THE LEGISLATIVE COUNCIL
OF
AN AC T
RELATING TO STATE AFFAIRSAND GOVERNMENT--OPENJ\1EE TINGS

***
This act would amend the "open meetings act" to allow virtual meetings and participation
2

by electronic communication until July 1, 2023. The amendments would sunset on July 1, 2023.

3

The current substantive provisions of the "open meetings act" would be adopted and effective on

4
5

July 1, 2023
This act would talce effect upon passage.
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STATE

OF

RHODE

ISLAND

IN GENERAL ASSEMBLY
JANUARY SESSION, A.D. 2021

A N ACT
RELATING TO THE GENERAL ASSEMBLY REDISTRICTING ACT

Introduced By: Representatives·Newberry, Place, Filippi, Knight, and Cortvriend
Date Introduced: February 26, 2021
Referred To: House State Government & Elections

It is enacte_d by the General Assembly as follows:
SECTION 1. Title 22 of the General Laws entitled "GENERAL ASSEMBLY" is hereby
2

amended by adding thereto the following chapter:

3

CHAPTER 1.1

4

REDISTRICTING COMMISSION

5

22-1.1-1. Short title.

6

This chapter shall be known and may be cited as the "Redistricting Act".

7

22-1.1-2. Definitions,

8

As used in tllis chapter:

9

(1) "Comnlission" means the state i·edistricti.ng connnission;

10
11

(2) "Community of interest" means a contiguous population tl1at shares common economic,
social or cultural interests;

12

(3) "District plan" means an entire plan of single-member districts for electing members to

13

the United States house of representatives, the state house of representatives, or the state senate;

14

(4) ''Length-width compactness" means the absolute value of the difference between tl1e

15

length and the width of the district, as measured by the distance from the northernmost point or

16

portion of the boundary of a district to the southe111111ost point or portion of the boundary of the

17

same district and the distance from tl1e westernmost point or portion of the boundary of tl1e district

18

to the easternmost point or portion of the boundary of tl1e same district;

19

(5) "Lobbyist" means a person who is required to register as a lobbyist pursuant to § 42-

2
3

(6) ''Perimeter compactness" means the distance needed to traverse the perimeter boundary
of a district;

4

(7) "Political party" means a political party as defined by§ 17-1-2; and

5

(8) "Public official" means a person elected to an office of the executive or legislative

6

branch of the state.

7

22-1.1-3. State redistricting commission created- membership -- tenns.

8

(a) The "state redistricting commission" is created.

9

(b) The commission is comprised of seven (7) members, appointed as follows:

10

(1) One commissioner appointed by the speaker of the house of representatives;

11

(2) One commissioner appointed by the minority leader of the house ofrepresentatives;

12

(3) One commissioner appointed by the president of the senate;

13

(4) One commissioner appointed by the minority leader of the senate;

14

(5) Two (2) commissioners appointed by the state ethics commission, who shall not be

15

members of the largest or second largest political parties in the state; and

16

(6) One commissioner appointed by the state ethics commission, who shall be a retired

17

justice of tl1e Rhode Island supreme court, or a retired judge of the Rhode Island superior court,

18

and who shall chair the commission.

19

(c) Commissioners shall be appointed not later than April 1, 2031 and August 1 of each

20

year ending in the number zero thereafter and shall serve until a district plan for each of Rhode

21

Island's congressional districts, the house of representatives, and the senate is passed by the

22

legislature and approved by the governor and any legal challenges to the district plans, including

23

appeals, if any, have been resolved.

24

(d) When any member of the commission dies, resigns or no longer has tl1e qualifications

25

required for the commissioner's original appointn1ent, the commissioner's position on the

26

c01mnission becomes vacant and the chair shall notify the original appointing authority of tl1e

27

vacant position. The vacancy shall be filled by appointment by the original appointing autl10rity no

28

later than fifteen 05) days following notification of the vacancy.

29

(e) The commission shall meet as necessary to cany out its duties pursuant to this chapter.

30

(f) Commissioners are entitled to receive per diem and mileage reimbursement and shall

31

receive no other compensation, perquisite or allowance.

32

22-1.1-4. Commissioners - qualifications -- limitations.

33

(a) To qualify for appointment to the commission, a person shall:

34

(1) Be a qualified elector of Rhode Island; and
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(2) Not be, or in the two (2) years prior to appointment have been, in Rhode Island, any of
2

the following:

3

(i) A public official;

4

(ii) A candidate for public office;

5

(iii) A lobbyist;

6

(iv) An office holder in a political party at the state or federal level;

7

(v) A relative in the first degree of consanguinity ofa member ofcongress, the house of

8

representatives or the senate; or

9

(vi) An employee ofcongress or the state legislature.
(b) Before entering upon the duties of the office of commissioner, a commissioner shall

10
11

review this chapter and take the oath of office, as provided in the constitution ofRhode Island.

12

22-1.1-5. Commission - powers and duties,

13

(a) Bezjnning April I, 2031, and every Augnst 1 of each year ending in the number zero

14

thereafter, the commission shall:
(1) No later than October 15, 2031, and every September 1 of each year ending in the

15
16

number one thereafter, adopt three (3) to five (5) district plans for each of:

17

(i) Rhode Island's congressional districts;

18

(ii) The house ofrepresentatives; and

19

(iii) The senate.

20

(2) Adopt rules to govern the operation ofthe commission;

21

(3) Hold no fewer than six (6) public meetings either virtually or in various counties ofthe

22

state before issuing the dishict plans as proposed rnles for public comment;

23
24

(4) Hold no fewer than six (6) public rnle hearings, either virtually or in ·various counties
ofthe state, for the pmpose ofadopting district plans;

25
26

(5) Conduct all meetings pursuant to the requirements of chapter 46 of title 42 ("open
meetings');
(6) Contract for legal and technical assistance in the creation of alternative district plans;

27
28
29
30
31
32

and
(7) Compile, index, maintain and provide public access tothe comrnission's record for each
district plan it adopts.
(b) Beg;inning April I, 2031, and eve1yAugust 1 ofeach year ending in the number zero
thereafter. the commission may:

33

(I) Develop, adopt and promulgate the rules for public hearings; and

34

(2) Hire staff and enter into contracts and any interagency agreements as necessary to
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accomplish the duties set forth in this section.
2

22-1.1-6. Commission meetings before proposing district plans.

3

(a) Before the commission issues proposed district plans for public cotrunent, the

4

commission shall hold no fewer than six (6) public meetings at which the c01runission shall receive

5

testimony, docwnents and infonnation regarding the identification ofcommwiities ofinterest and

6

other testimony, documents and infonnation regarding the creation of district plans. The

7

commission shall provide the public with notice not later than thirty (30) days before these

8

meetings, and the notice shall include information about how the public may paiticipate and submit

9

testimony, documents and information. The commission shall hold meetings either virtually or in

10

various regjons across the state, and in each of the five (5) counties of the state.

11

(b) The commission shall compile, index, maintain and provide public access to all

12

testimony, documents and information received in the meetings conducted before issuing proposed

13

district plans, for public comment.
(c) 111e proposed district plans, that the commission issues for public comment, shall be

14
15

based, in part, on the testimony, docwnents and inf01mation received.

16

22-1.1-7. District plans -requirements and prohibitions.

17

(a) When proposing or adopting disttict plans, the conmiission shall:

18

(1) Create district plans composed ofsingle-member districts;

19

(2) Create district plans composed ofcontiguous territ01y: provided that, distt·icts that meet

20

only at the points ofadjoining comers are not contiguous; and

21

(3) Comply with all applicable federal laws.

22

(b) When proposing or adopting distt·ict plans, the commission may use, rely upon or

23

reference the most recent federal decennial census data provided by the United States census bureau

24

as well as other reliable sources of demographic data, as detennined by a maiority of the

25

commission.

26

(c) When proposing or adopting distt·ict plans, the comniission shall not:

27

(1) Propose or adopt distt·ict plans to favor a political pa1ty or incmnbent;

28

(2) Use, rely upon or reference partisan data, such as voting liistory or patty registration

29

data: provided that, voting hist01y in elections may be considered to ensure that the district plan

30

complies with applicable federal law;
(3) Create district plans to intentionally dilute the representation ofcommunities ofinterest;

31
32

ill:

33

(4) Create district plat1s to intentionally preserve the cores of existing distt·icts; provided,

34

however, that distt·ict plans may intentionally preserve the cores of existing districts so long as the
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1
2
3

district plan meets all other requirements provided by this section.
(d) When proposing or adopting district plans for congressional districts, the commission
shall ensure that congressional districts are as equal in population as practicable.

4

(e) When proposing or adopting dist.tict plans for the house of representatives, and the

5

senate, the commission shall create districts that are as close to equal in population as possible;

6

provided that, any deviation from equal population across districts shall not exceed plus or minus

7

five percent (5%) and shall be based on:·

8

(1) Compliance with applicable federal law;

9

(2) Consideration of tribal government;

10

(3) The avoidance of diluting the representation of communities of interest;

11

(4) The avoidance of fragmenting goverrn11ental subdivisions; or

12

(5) The preservation of the core of existing districts; provided that, the district plan meets

13

all other requirements provided by this section.

14

(D When a district plan satisfies all of the requirements provided by ill.is section, the

15

commission shall adopt tl1ose dist.t·ict plans, that are most compact, as detemJ.ined by a measure of

16

length-width compactness or perimeter compactness. The absolute compactness values computed

17

for individual districts may be cumulated for all districts in a plan to compare tl1e overall

18

compactness of two (2) or more alternative redistricting plans for the state or for a portion of the

19

state. The total perimeter distance computed for individual districts may be cumulated for all

20

districts in a plan to compare the overall compactness of n:vo (2) or more alternative redistricting

21

plans for the state or for a portion of the state.

22
23

(g) Based on length-width compactness, a dis1Tict shall be most compact when the length
of the district and the width of the district are equal.

24

22-1.1-8. Commission adoption of district plans,

25

The commission shall adopt three (3) to five (5) district plans for each of Rhode Island's

26

congressional distdcts, the house of representatives, or tl1e senate at an open meeting. After tl1e

27

comnJ.ission adopts tl1e district plans, the commission shall:

28

(I) Provide written evaluations of each dist.t·ict plan tl1at address the satisfaction of tl1e

29

requirements set forth in this chapter, the ability of racial and language minmities to elect

30

candidates of their choice, a measure of partisan fairness and the preservation of communities of

31

interest; and

32

(2) Indicate which district plan for each of Rhode Island's congressional districts, the house

33

of representatives and the senate, best satisfies the requirements of § 22-1.1-7. The commission

34

shall explain its indication for each indicated district plan in the wtitten evaluation accompanying
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1

the indicated district plan.

2

22-1.1-9. Legislative selection of district plans.

3

(a)The commission shall deliver its adopted district plans for Rhode Island's congressional

4

districts, the house of representatives and the senate, all accompanying written evaluations and all

5

accompanying concise explanat01y statements to the secretaiy of the senate and the clerk of the

6

house by October 15, 2031, and every September 1 of each year ending in the number one

7

thereafter.

8
9

(b) The legislature may select one district plan from each set of district plans and pass the
selected district plans without amendment and present the plans to the governor for approval.

10

(c) If the legislature does not select one district plan, from any one set of district plans,

11

pursuant to subsection (b) of this section, then the legislatme shall select, pass without amendment

12

and presentto the governor for approval, the district plan for that set that the commission indicated

13

best satisfies the requirements of§ 22-1.l-7.

14

22-1.1-10. Judicial review.

15

(a) A person who submitted data, views, or arguments, orally or in writing, at a public

16

hearing conducted by the commission may file a notice of appeal in the supreme cowt asking for a

17

review of any district plan adopted by the commission. A notice of appeal shall be filed within

18

thirty (30) clays after the commission adopts the district plan being appealed. The notice of appeal

19

shall name the conm1ission as appellee and shall identify the district plan from which the appeal is

20

taken. A person who submitted data, views, or arguments, orally or in writing, at a public rule

21

hearing conducted by the commission and whose rights may be directly affected by the appeal may

22

appear and become a party, or the supreme court may, upon proper notice, order any person to be

23

joined as a party.

24

(b) Upon the filing of a notice of appeal the appellant shall cause a copy of the notice of

25

appeal to be served upon the commission in the manner prescribed by the supreme court rules of

26

appellate procedure. Within thirty (30) days after service of the notice of appeal or such farther

27

time as the supreme court may specify, the commission shall certify to the supreme comt the

28

complete commission rulemaking record; provided that, the pmties and the conunission may

29

stipulate that only a specified portion of the commission rulemaking record shall be ce1tified to the

30

supreme comt for review on appeal.

31

(c) The appeal shall be heard on the commission rulemaking record, and the supreme court

32

shall not pe1111it the introduction of new evidence addressed to any of the issues presented at the

33

hearing before the commission.

34

(d) The bmden shall be on the appellant to show that the district plan appealed from,
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1

violates applicable law, is arbitrary or capricious or is not supported by substantial evidence.

2

(e) The supreme court shall have no power to modify the district plan appealed from, but

3

shall either affinn or annul and vacate the same. If the supreme court either affmns or annuls a

4

district plan, the supreme court may remand tl1e matter to tl1e commission for any further necessaiy

5

administrative proceedings. Proceedings in the supreme cmui shall be governed by the provisions

6

of tllis chapter and by the supreme court rules of appellate procedure.
(fl During the pendency of an appeal, the supreme court in its discretion may stay or

7
8

suspend adoption by the legislature of any district plan subject to appeal.

9
10

(g) The supreme couti shall not award fees to the prevailing party unless required by federal
law.
SECTION 2. This act shall take effect upon passage or June 30, 2021, whichever date is

11
12

later.
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EXPLANATION
BY THE LEGISLATIVE COUNCIL
OF
AN ACT
RELATING TO THE GENERAL ASSEMBLY REDISTRICTING ACT

***
This act would create a redistricting commission to act every ten (10) years to adopt a
2

redistricting plan for all general assembly and congressional districts. It also provides for a possible

3

right of appeal of the plan, to the state supreme court.

4

This act would take effect upon passage or June 30, 2021, which ever date is later.
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STATE

OF

RHODE

ISLAND

IN GENERAL ASSEMBLY
JANUARY SESSION, A.D. 2021

AN ACT
RELATING TO PUBLIC OFFICERS AND EMPLOYEES -- CODE OF ETHICS

Introduced By: Representatives Morgan, and Nardone
Date Introduced: March 03, 2021
Referred To: House Judiciary

It is enacted by the General Assembly as follows:
1
2

SECTION 1. Section 36-14-5 of the General Laws in Chapter 36-14 entitled "Code of
Ethics" is hereby amended to read as follows:

3

36-14-5. Prohibited activities.

4

(a) No person subject to this code of ethics shall have any interest, fmancial or otherwise,

5

direct or indirect, or engage in any business, employment, transaction, or professional activity, or

6

incur any obligation of any nature, which is in substantial conflict with the proper discharge of his

7

or her duties or employment in the public interest and of his or her responsibilities as prescribed in

8

the laws of this state, as defmed in§ 36-14-7.

9

(b) No person subject to this code of ethics shall accept other employment which will either

10

impair his or her independence of judgment as to his or her official duties or employment or require

11

him or her, or induce hitn or her, to disclose confidential information acquired by him or her in the

12

course of and by reason of his or her official duties.

13

(c) No person subject to this code of ethics shall willfully and knowingly disclose, for

14

pecuniary gain, to any other person, confidential information acquired by him or her in the course

15

of and by reason of his or her official duties or employment or use any information for the purpose

16

of pecuniary gain.

17

(d) No person subject to this code of ethics shall use in any way his or her public office or

18

confidential info1mation received through his or her holding any public office to obtain fmancial

19

gain, other than that provided by law, for him or herself or any person within his or her family, any

business associate, or any business by which the person is employed or which the person represents.
2

(e) No person subject to this code of ethics shall:

3

(1) Represent him or herself before any state or municipal agency of which he or she is a

4

member or by which he or she is employed. In cases ofhardship, the ethics commission may permit

5

such representation upon application by the official provided that he or she shall first:

6
7
8
9
10
11
12
13

(i) Advise the state or municipal agency in writing of the existence and the nature of his or
her interest in the matter at issue;
(ii) Recuse him or herself from voting on or otherwise participating in the agency's
consideration and disposition of the matter at issue; and
(iii) Follow any other recommendations the ethics commission may make to avoid any
appearance of impropriety in the matter.
(2) Represent any other person before any state or municipal agency of which he or she is
a member or by which he or she is employed

14

(3) Act as an expert witness before any state or municipal agency of which he or she is a

15

member or by which he or she is employed with respect to any matter the agency's disposition of

16

which will or can reasonably be expected to directly result in an economic benefit or detriment to

17

him or herself, or any person within his or her family, or any business associate of the person, or

18

any business by which that person is employed or which the person represents.

19

(4) Shall engage in any of the activities prolnbited by subsection (e)(l), (e)(2), or (e)(3) of

20

this section for a period of one year after he or she has officially severed his or her position with

21

said state or municipal agency; provided, however, that this prolubition shall not pertain to a matter

22

of public record in a court of law.

23

(f) No business associate of any person subject to this code of ethics shall represent him or

24

herself or any other person, or act as an expert witness before the state or municipal agency of

25

which the person is a member or by which the person is employed unless:

26
27
28
29

(1) He or she shall first advise the state or municipal agency of the nature of his or her
business relationship with the person subject to this code of ethics; and
(2) The person subject to this code of ethics shall recuse him or herself from voting on or
otherwise participating in the agency's consideration and disposition of the matter at issue.

30

(g) No person subject to this code of ethics, or spouse (if not estranged), dependent child,

31

or business associate of the person, or any business by which the person is employed or which the

32

person represents, shall solicit or accept any gift, loan, political contribution, reward, or promise of

33

future employment based on any understanding that the vote, official action, or judgment of the

34

person would be influenced thereby.
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1

(h) No person subject to this code of ethics, or any person within his or her family or

2

business associate of the person, or any business entity in which the person or any person within

3

his or her family or business associate of the person has a ten percent (10%) or greater equity

4

interest or five thousand dollars ($5,000) or greater cash value interest, shall enter into any contract

5

with any state or municipal agency unless the contract has been awarded through an open and public

6

process, including prior public notice and subsequent public disclosure of all proposals considered

7

and contracts awarded; provided, however, that contracts for professional services which have been

8

customarily awarded without competitive bidding shall not be subject to competitive bidding if

9

awarded through a process of public notice and disclosure offmancial details.

10

(i) No person shall give or offer to any person covered by this code of ethics, or to any

11

candidate for public office, or to any person within his or her family or business associate of any

12

person, or to any business by which the person is employed or which the person represents, any

13

gift, loan, political contnbution, reward, or promise of future employment based on any

14

understanding or expectation that the vote, official action, or judgment of the person would be

15

influenced thereby.

16
17

G) No person shall use for any commercial purpose information copied from any statements
required by this chapter or from lists compiled from the statements.
(k) No person shall knowingly and willfully make a false or frivolous complaint under this

18
19

chapter.

20

(1) No candidate for public office, or any person within his or her family, business associate

21

of the candidate, or any business by which the candidate is employed or which the candidate

22

represents, shall solicit or accept any gift, loan, political contribution, reward, or promise of future

23

employment based on any understanding that the vote, official action, or judgment of the candidate

24

would be influenced thereby.

25

(m) No person subject to this code of ethics shall, either directly or indirectly, through any

26

government agency, or through a business associate, or through any other person, threaten or

27

intimidate any complainant or witness or any family member of any complainant or witness in any

28

proceeding before the state ethics commission.

29

(1) In addition to any rights a complainant or witness may have under the Rhode Island

30

Whistleblowers' Protection Act, chapter 50 of title 28 or under any other statute, a complainant or

31

witness may bring a civil action in superior court for appropriate injunctive relief, or actual

32

damages, or both and attorney's fees within three (3) years after the occU1Tence of the alleged

33

violation of subsection (m) above.

34

(2) The initiation of litigation by a complainant or witness pursuant to subsection (m)(l)
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shall not constitute a violation of any confidentiality provisions of this chapter.
2

(n)(l ) No state elected official, while holding state office and for a period of one year after

3

leaving state office, shall seek or accept employment with any other state agency, as defined in §

4

36-14-2(8)(i), other than employment which was held at the time of the officiafs election or at the

5

time of enactment of this subsection, except as provided herein.

6

(2) Nothing contained herein shall prohibit any general officer or the general assembly

7

from appointing any state elected official to a senior policy-making, discretionary, or confidential

8

position on the general officer's or the general assembly's staff, and in the case of the governor, to

9

a position as a department director; nor shall the provisions herein prohibit any state elected official

10

from seeking or accepting a senior policy-making, discretionary, or confidential position on any

11

general officer's or the general assembly's staff, or from seeking or accepting appointment as a

12

department director by the governor.

13
14

(3) Nothing contained herein shall prohibit a state elected official from seeking or being
elected for any other constitutional office.

15

(4) Nothing contained herein shall prohibit the Rhode Island ethics comtnission from

16

authorizing exceptions to this subsection where such exemption would not create an appearance of

17

impropriety.

18

(o)( l ) No person holding a senior policy-making, discretionary, or confidential position on

19

the staff of any state elected official or the general assembly shall seek or accept any other

20

employment by any state agency as defined in § 36-14-2(8)(i), while serving as such policy-

21

making, discretionary, or confidential staffmember and for a period of one year after leaving that

22

state employment as a member of the state elected officiafs or the general assembly's senior policy-

23

making, discretionary, or confidential staff.

24

(2) Notwithstanding the foregoing, a person holding a senior policy-making, discretionary,

25

or confidential staff position who has a minimum of five (5) years of unintenupted state service

26

shall be exempt from the provisions of this section. "State service" as used herein means service in

27

the classified, unclassified and nonclassified services of the state, but shall not include service in

28

any state elective office.

29

(3) Nothing contained herein shall prohibit any general officer or the general assembly

30

from appointing any such senior policy-making, discretionary, or confidential member of the staff

31

of any state elected official or the general assembly to any other senior policymaking, discretionary,

32

or confidential position on any general officer's or the general assembly's staff, and in the case of

33

the governor, to a position as a department director; nor shall the provisions hereof prohibit any

34

senior policy-making, discretionary, or confidential member of the staffof any state elected official
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1

or the general assembly from seeking or accepting any other senior policy-making, discretionary,

2

or confidential position on any general officer's or the general assembly's staff, or from seeking or

3

accepting appointment as a department director by the governor.

4

(4) Nothing contained herein shall prolubit a person holding a senior policy-making,

5

discretionary, or confidential staff position from seeking or being elected for any constitutional

6

office.

7

(5) Nothing contained herein shall prohibit the Rhode Island ethics commission from

8

authorizing exceptions to this subsection where such exemption would not create an appearance of

9

impropriety.

10

(p) A member of the general assembly who receives any financial payments from any entity

11

or employer seeking legislative action or approval shall file a written recusal with the clerk of the

12

house or senate whenever a bill affecting that entity or employer is before the genera 1 assembly,

13

either in committee or on the floor of the house or senate.

14

SECTION 2. This act shall take effect upon passage.
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EXPLANATION
BY THE LEGISLATIVE COUNCIL
OF
A N ACT
RELATING TO PUBLIC OFFICERS AND El\1PLOYEES -- CODE OF ETHICS

***
1
2
3

This act requires a member of the general assembly who receives any financial payments
from any entity or employer seeking legislative approval to file a written recusal.
This act would take effect upon passage.
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